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ROUTINE SURVEY PROXIMITY AGREEMENT
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[                                  ]

(as [Pipeline/Platform/Infrastructure] Operator on behalf of itself
and as agent for the other [Pipeline/Platform/Infrastructure] Owners)
AND

[                                  ]

(as Survey Operator on behalf of itself
and as agent for the other Survey Owners)
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THIS AGREEMENT is made on the          day of                       

BETWEEN:

(1) [


], a company registered in [            ] with company number [               ] and having its registered office at [               ] in its capacity as the [Pipeline/Platform/Infrastructure] Operator on behalf of itself and as agent for the other [Pipeline/Platform/Infrastructure] Owners;
and

(2) [


], a company registered in [            ] with company number [               ] and having its registered office at [              ] in its capacity as the Survey Operator on behalf of itself and as agent for the other Survey Owners.
WHEREAS:

A. The [Pipeline/Platform/Infrastructure] Owners own and the [Pipeline/Platform/Infrastructure] Operator operates the [Pipeline/Platform/Infrastructure];
[B.  The Survey Owners own and the Survey Operator operates the Surveyed Infrastructure;]
C. The Survey Operator intends to conduct the Survey [of the Surveyed Infrastructure] in proximity to the [Pipeline/Platform/Infrastructure]; and
D.  The Parties wish to enter into this Agreement in order to establish the terms upon which the Survey will be performed and the obligations of the Parties in relation thereto.
in consideration of the mutual undertakings contained herein it is hereby agreed as follows: 

1. 
Definitions and Interpretation

1.1

In this Agreement:

“Affiliate” means in relation to a Party:

(a)
if the Party is a subsidiary of another company, the Party’s ultimate holding company and any subsidiary (other than the Party itself) of the Party’s ultimate holding company; or
(b)
if the Party is not a subsidiary of another company, any subsidiary of the Party;

and for the purposes of this definition, “holding company” and “subsidiary” have the meanings given to those expressions in Section 1159 of the Companies Act 2006; provided that a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c) of the Companies Act 2006, as a member of another company even if its shares in that other company are registered in the name of (i) another person (or its nominee) by way of security or in connection with the taking of security, or (ii) its nominee; and provided further that such person (or nominee) referred to in (i) or such nominee referred to in (ii) shall not be Affiliates by reason of holding shares in such capacity;

“Agreement” means this agreement including the recitals and the Schedules;

“Business Day” means any day (other than a Saturday or Sunday) on which banks in both England and Scotland are generally open for business;
“Confidential Information” means any and all information or data (whether oral or visual or recorded in writing or electronically or any other medium) including information relating to the disclosing Party’s operations, processes, plans, intentions, product information, know-how, design rights, trade secrets, software, market opportunities or business affairs disclosed to or acquired by the recipient Party in connection with this Agreement, whether or not the same was so disclosed or acquired before, on or after the date of this Agreement;

“Consequential Loss” means: 

(a)
any indirect or consequential loss; and/or 

(b)
the following irrespective of whether direct, indirect or consequential loss:

(i)
loss or damage arising out of any delay, postponement, interruption or loss of production, any inability to produce, deliver or process hydrocarbons or any loss of or anticipated loss of use, profit or revenue;

(ii)
loss or damage incurred or liquidated or pre-estimated damages of any kind whatsoever borne or payable under any contract for the sale, exchange, transportation, processing, storage or other disposal of hydrocarbons;

(iii)
losses associated with business interruption including the cost of overheads incurred during business interruption;


(iv)
loss of bargain, contract, expectation or opportunity; and/or
(v)
any other loss or anticipated loss or damage whatsoever in the nature of or consequential upon the foregoing;

in either case (a) or (b) above, howsoever caused or arising whether under contract, by virtue of any fiduciary duty, in tort or delict (including negligence), as a consequence of breach of any duty (statutory or otherwise) or under any other legal doctrine or principle whatsoever whether or not recoverable at common law or in equity.

“Force Majeure” means any cause beyond the reasonable control of a Party, and which such Party by the exercise of reasonable diligence is unable to prevent, avoid or remove, provided that a lack of funds shall not constitute Force Majeure; 

“Good Oilfield Practice” means the application of those methods and practices customarily used in good and prudent oil and gas field practice in the United Kingdom Continental Shelf with that degree of diligence and prudence reasonably and ordinarily exercised by experienced operators engaged in the United Kingdom Continental Shelf in a similar activity under similar circumstances and conditions;

[“OPOL” means the Offshore Pollution Liability Agreement effective 1st May 1975 as amended from time to time or any scheme introduced in replacement thereof;]
“Party” means any of the [Pipeline/Platform/Infrastructure] Owners or the Survey Owners as the case may be and “Parties” shall be construed to mean all of them together;
“[Pipeline/Platform/Infrastructure]” means the [     ] as detailed in the plan attached as Schedule 1;

“[Pipeline/Platform/Infrastructure] Operator” means the person designated by the [Pipeline/Platform/Infrastructure] Owners to operate the [Pipeline/Platform/Infrastructure] on their behalf, namely [                    ] at the date of this Agreement and any successor or assignee;

“[Pipeline/Platform/Infrastructure] Owners” means the [Pipeline/Platform/Infrastructure] Operator and any company that together with the [Pipeline/Platform/Infrastructure] Operator owns an interest in the [Pipeline/Platform/Infrastructure], namely at the date of this Agreement [               ] and their respective successors and assignees;
“Pounds” or “£” means pounds sterling of the United Kingdom; 
“Reasonable and Prudent Operator” means a Party seeking in good faith to perform its contractual obligations and, in so doing and in the general conduct of its undertaking, exercising that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced operator engaged in the same type of undertaking under the same or similar circumstances and complying with applicable law; and the expression “Standard of a Reasonable and Prudent Operator” shall be construed accordingly;

“Safety Zone” means the area within a distance of [two/five hundred] metres ([200/500]m) of the  [Pipeline/Platform/Infrastructure]; 

“Senior Management Personnel” means in relation to any Party, any person employed by it or any of its Affiliates as a director or senior manager. 

For the purposes of this definition, “senior manager” shall mean:

(a) in relation to the [Pipeline/Platform/Infrastructure] Operator [ 

    *

];

(b) in relation to any other [Pipeline/Platform/Infrastructure] Owner [    
*

]; 

(c) in relation to the Survey Operator [


*

]; and

(d) in relation to any other Survey Owner [

*

]; 
* INSERT COMPANY SPECIFIC FORMULATION OR ALTERNATIVE BASED ON ONE OR MORE OF THE FOLLOWING EXAMPLES
(i) 
any person who has overall responsibility for both the commercial and operational  management of [               ]’s upstream production assets in the United Kingdom and the United Kingdom Continental Shelf and any person more senior to such person and to whom such person reports either directly or indirectly; and

any person performing the same or substantially the same function as the person described in [(i)] above and any person more senior than such person and to whom such person reports either directly or indirectly;

(ii) 
any member of the management committee which has overall responsibility for both the commercial and operational management of the upstream production assets and interests of such Party in the United Kingdom and the United Kingdom Continental Shelf (or if no such management committee exists, any person who has such overall responsibility) and any person more senior to such person and to whom such person reports either directly or indirectly;

(iii)
any member of the executive committee comprised of senior managers which has overall responsibility for the management of the assets and interests of [       ] and its subsidiaries and any person employed by [       ] or its Affiliates who directly reports to any such committee or to any member of it in his capacity as a member of such committee; and


any person more senior than a member of the executive committee referred to in [(iii)] above to whom the said member referred to in [(iii)] above reports either directly or indirectly;

(iv) 
the person who has overall responsibility for both the commercial and operational management of [                ]’s interests in the [[Pipeline/Platform/Infrastructure][Surveyed Infrastructure]], being as at the date hereof the person occupying the position of [                   ] and any person more senior to such person and to whom such person reports either directly or indirectly;

 “Survey” means the survey activities carried out in the Safety Zone as specified in the scope of work set out in Schedule 2;

“Survey Completion Date” means the date determined in accordance with Clause 3.5;  

[“Surveyed Infrastructure” means the [

Pipeline/Platform/Infrastructure] that is to be surveyed by the Survey Operator in accordance with the terms of this Agreement as detailed in the plan in Schedule 1;] 
“Survey Operator” means the person designated by the Survey Owners to carry out the Survey on their behalf, namely [                    ] at the date of this Agreement and any successor or assignee;

“Survey Owners” means the Survey Operator and any company that together with the Survey Operator either owns an interest in the Surveyed Infrastructure or, where there is no Surveyed Infrastructure, wishes to conduct the Survey, namely at the date of this Agreement [                   ] and their respective successors and assignees;

“Third Party” means any person other than the Parties, the Survey Beneficiaries and the [Pipeline/Platform/Infrastructure] Beneficiaries; 
“Vessel” means any vessel involved in the Survey; and
 “Wilful Misconduct” means an intentional or reckless disregard by Senior Management Personnel of Good Oilfield Practice or any of the terms of this Agreement in utter disregard of avoidable and harmful consequences but shall not include any act, omission, error of judgement or mistake made in the exercise in good faith of any function, authority or discretion vested in or exercisable by such Senior Management Personnel and which in the exercise of such good faith is justifiable by special circumstances, including safeguarding of life, property or the environment and other emergencies.

1.2

(a) 
In the event of conflict, the provisions of the main body of this Agreement shall prevail over the provisions of the Schedules.

(b) 
All headings in this Agreement are used for convenience only and shall not affect the construction or validity of this Agreement.

(c) 
Any reference herein to a Recital, Clause or Schedule shall, unless expressly stated otherwise, be construed as a reference to the relevant recital, clause or schedule of this Agreement.

(d) 
Any reference in this Agreement to any other agreement shall be construed as a reference to such other agreement as amended, supplemented, novated or assigned from time to time.

(e) 
Save for any references to section 1159 of the Companies Act 2006, reference to any statute, statutory provision or statutory instrument includes a reference to the statute, statutory provision or statutory instrument as amended, extended or re-enacted from time to time.

(f) 
Reference to the singular includes a reference to the plural and vice versa.  Reference to persons shall include companies and firms and vice versa.  Reference to any gender includes a reference to the other genders.

(g) 
“Including” shall be construed to mean “including but not limited to”.

(h) 
Any reference to time shall be to time statutorily in force in the United Kingdom.

2.    Standard of Care
2.1
The Parties hereby agree to exercise their respective rights and discharge their respective obligations under this Agreement in accordance with the Standard of a Reasonable and Prudent Operator.
3.     Procedures and Conduct of the Survey

3.1 
The location and route of the Survey shall be as shown on the plan set out in Schedule 1, which plan is for illustrative purposes only.
3.2 
The Survey Operator shall keep the [Pipeline/Platform/Infrastructure] Operator continually and fully advised of and updated in relation to the following:
(a)
the anticipated commencement date and completion date for the Survey and in any event the Survey Operator shall advise the [Pipeline/Platform/Infrastructure]  Operator not later than [twenty (20)] days prior to the start of the Survey of the proposed commencement date of the Survey and its best estimated completion date for the Survey; and

(b) 
if such proposed commencement date or best estimated completion date are subsequently varied, the Survey Operator shall immediately give the [Pipeline/Platform/Infrastructure] Operator notice of such variation.
3.3
The Survey Operator shall at its own expense obtain all permits, certifications and authorisations required for the performance of the Survey, and shall comply with all applicable laws, rules, orders and regulations in performing the Survey, including The Pipelines Safety Regulations 1996 S.I. No. 825.
3.4

(a) 
The Survey Operator shall consult and keep the [Pipeline/Platform/Infrastructure] Operator informed as to the status and duration of the Survey and promptly report any damage caused in connection with the Survey to the [Pipeline/Platform/Infrastructure] Operator and the following provisions of this Clause 3.4 shall have effect subject to Clause 3.7.
(b) 
Upon receipt of the Survey Operator’s report pursuant to Clause 3.4(a) or in the event that the [Pipeline/Platform/Infrastructure] Operator reasonably suspects that damage may have been caused to the [Pipeline/Platform/Infrastructure] as a result of the carrying out or attempted carrying out of the Survey, the [Pipeline/Platform/Infrastructure] Operator shall promptly notify the Survey Operator of:
(i)   the reason why the [Pipeline/Platform/Infrastructure] Operator reasonably suspects that damage may have been caused;
(ii)    such work of inspection as the [Pipeline/Platform/Infrastructure] Operator may reasonably determine to be appropriate, taking into account what is expedient and prudent at the time; 

(iii) such work of repair of the damage to the [Pipeline/Platform/Infrastructure] caused as a result of carrying out or attempted carrying out of the Survey as the [Pipeline/Platform/Infrastructure] Operator may reasonably determine to be appropriate, taking into account what is expedient and prudent at the time; and/or

(iv) whether the [Pipeline/Platform/Infrastructure] Operator requires the Survey Operator (at the Survey Owners’ expense) to carry out such work of inspection and/or repair of the [Pipeline/Platform/Infrastructure] or if it proposes to carry out such work itself or procure the carrying out of such work (at the Survey Owners’ expense). 

If actual damage is reported but the nature or the extent of the damage is uncertain and because of such uncertainty the [Pipeline/Platform/Infrastructure] Operator cannot reasonably be expected to decide whether to require the Survey Operator to carry out the repair or do it itself, the [Pipeline/Platform/Infrastructure] Operator shall be entitled to require the Survey Operator to carry out (at the Survey Owners’ expense) a survey of the relevant part of the [Pipeline/Platform/Infrastructure] and to deliver the results of such survey to it before giving notice in accordance with this Clause 3.4(b) to the Survey Operator.

        (c) 
If the [Pipeline/Platform/Infrastructure] Operator gives notice in accordance with Clause 3.4(b) to the Survey Operator requiring work of inspection and/or repair, the Survey Operator (at the Survey Owners’ expense) shall carry out or procure the carrying out of such work or repairs as soon as practicable (and, in any event, the completion of such work or repairs shall take priority over the Survey) and in so doing shall comply with all reasonable requirements of the [Pipeline/Platform/Infrastructure] Operator as to the mode of inspection and repair.  If the [Pipeline/Platform/Infrastructure] Operator gives notice to the Survey Operator that it proposes to carry out the work of inspection and/or repair itself it shall carry out or procure the carrying out of such work as soon as is practicable in accordance with Good Oilfield Practice and the Survey Operator shall reimburse to the [Pipeline/Platform/Infrastructure] Operator all such costs as may reasonably be incurred by the [Pipeline/Platform/Infrastructure] Operator in carrying out the work of inspection and/or repair or having it carried out.

3.5
As soon as reasonably practicable after the date of completion of the Survey, the Survey Operator shall provide written notification of the same to the [Pipeline/Platform/Infrastructure] Operator and, without prejudice to Clause 3.4, shall confirm that it has no reason to believe that any damage to the [Pipeline/Platform/Infrastructure] has occurred as a result of the Survey.  Provided that the [Pipeline/Platform/Infrastructure] Operator, acting reasonably, agrees that no such damage has occurred, the [Pipeline/Platform/Infrastructure] Operator shall, within [twenty (20)] Business Days of receipt of the notification, issue a counter notice to the Survey Operator acknowledging completion of the Survey.  The date of receipt of such counter notice shall constitute the Survey Completion Date.  If the [Pipeline/Platform/Infrastructure] Operator, acting reasonably, believes that damage has occurred, it shall provide reasonable details of the same by notice to the Survey Operator and, subject to the provisions of Clause 3.7, the provisions of Clause 3.4 shall apply mutatis mutandis. In such case, the Survey Completion Date shall be the earlier of: (i) the date upon which it is agreed or determined that no such damage actually resulted from the Survey; and (ii) the date upon which the [Pipeline/Platform/Infrastructure] Operator confirms in writing that repairs under Clause 3.4 have been successfully completed (such confirmation not to be unreasonably withheld or delayed). 
3.6
Any contractor or sub-contractor used by the Survey Operator for the purpose of the Survey shall be suitably qualified and experienced in carrying out the type of work for which it is engaged. The Survey Operator shall take and shall procure that its contractors and/or sub-contractors shall take all such measures as ought reasonably to be taken in accordance with Good Oilfield Practice to avoid risk to life and/or damage to the [Pipeline/Platform/Infrastructure].
3.7
Where, in accordance with Clause 3.4 or Clause 3.5 the Survey Operator has borne and/or reimbursed to the [Pipeline/Platform/Infrastructure] Operator any costs of work of inspection, repair and/or rectification, such costs are expressly agreed to fall under and form part of the indemnity set out under Clause 4.1(a) and accordingly to be included in the calculation of the aggregate amount for the purposes of Clause 4.2.
4. 
 Liability and Indemnity

4.1 
Subject to the provisions of Clause 4.2, the Survey Owners shall defend, indemnify and hold harmless the [Pipeline/Platform/Infrastructure] Owners from and against:
(a) 
any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) relating to or arising from loss of or damage to the [Pipeline/Platform/Infrastructure] or any part of it (including repairs, replacement and removal of any wreck and/or debris) and any work directly or indirectly connected therewith caused by or arising out of the Survey (including the costs of work of inspection, repair and/or rectification in accordance with Clauses 3.4 and/or 3.5);

(b) 
any Consequential Loss whether or not foreseeable at the date hereof which they or any of them may suffer as a result of any interruption in supply through, or the loss of the use of, the [Pipeline/Platform/Infrastructure] or any part of it as a result of any damage occurring to the [Pipeline/Platform/Infrastructure] caused by or arising out of the Survey; and

(c) 
any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) incurred by the [Pipeline/Platform/Infrastructure] Owners relating to or arising from loss of or damage to the property of, or the injury to, ill health, disease or death of any Third Party caused by or arising out of the Survey,

in each case, irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party.

4.2 
The total aggregate liability of the Survey Owners to the [Pipeline/Platform/Infrastructure] Owners in respect of the indemnities set out in Clause 4.1 shall be limited to the sum of [      ] Pounds (£[     ]) in aggregate for any one event or series of connected events. 
[ALTERNATIVE FOR CLAUSES 4.1 AND 4.2

4.1

(a)
The Survey Owners shall defend, indemnify and hold harmless the [Pipeline/Platform/Infrastructure] Owners from and against any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) relating to or arising from the loss of and/or damage to their own and/or their Affiliates respective property or any part of it (including repairs, replacement and removal of any wreck and/or debris) and any work directly or indirectly connected therewith caused by or arising out of the Survey irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party, but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party;
(b)
The [Pipeline/Platform/Infrastructure] Owners shall defend, indemnify and hold harmless the Survey Owners from and against any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) relating to or arising from the loss of and/or damage to their own and/or their Affiliates’ respective property  or any part of it (including repairs, replacement and removal of any wreck and/or debris) and any work directly or indirectly connected thereto caused by or arising out of the Survey irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party, but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party;
4.2

(a)
The Survey Owners shall defend, indemnify and hold harmless the [Pipeline/Platform/Infrastructure] Owners from and against any Consequential Loss whether or not foreseeable at the date hereof which the Survey Owners or any of them may suffer as a result of any interruption in supply through, or the loss of the use of, the [Surveyed Infrastructure] or any part of it as a result of any damage occurring to the [Surveyed Infrastructure] caused by or arising out of the Survey irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party or party.

(b)
The [Pipeline/Platform/Infrastructure] Owners shall defend, indemnify and hold harmless the Survey Owners from and against any Consequential Loss whether or not foreseeable at the date hereof which the [Pipeline/Platform/Infrastructure] Owners or any of them may suffer as a result of any interruption in supply through, or the loss of the use of, the [Pipeline/Platform/Infrastructure] or any part of it as a result of any damage occurring to the [Pipeline/Platform/Infrastructure] caused by or arising out of the Survey irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party or party.]
4.3 

(a)
Save as provided in Clause 4.3(b), Clause 4 sets out the entire liabilities of the Parties in respect of loss or damage caused by or arising out of the Survey and/or from their performance, non-performance, or misperformance of this Agreement and no Party shall be entitled, in relation to any other Party, to any further or other remedy in respect of any such loss or damage (whether under this Agreement or otherwise at law) irrespective of the negligence or breach of duty (statutory or otherwise) of that other Party. 

(b)
Clause 4.3(a) shall not, however:

(i)
apply in respect of any loss or damage specified therein to the extent that such loss or damage is attributable to the Wilful Misconduct of the Party in relation to whom such further or other remedy is sought such that a Party shall then be entitled to pursue a further or other remedy at law or in equity notwithstanding the provisions of Clause 4.2; or

(ii)
without prejudice to Clauses 4.1(c) and 4.2, in respect of demands or claims threatened or made by a Third Party, apply so as to limit the liability of any Party to any other Party, or to prevent further or other remedies being sought by a Party from any other Party at law or in equity..
4.4

(a) 
The Survey Owners shall defend, indemnify and hold harmless the [Pipeline/Platform/Infrastructure] Owners from and against any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) relating to or arising from injury to, ill health, disease or death of their own and/or their Affiliates' respective directors, employees, officers, contract personnel and agents caused by or arising out of the Survey, irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party, but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party.
(b) 
The [Pipeline/Platform/Infrastructure] Owners shall defend, indemnify and hold harmless the Survey Owners from and against any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) relating to or arising from injury to, ill health, disease or death of their own and/or their Affiliates' respective directors, employees, officers, contract personnel and agents caused by or arising out of the Survey, irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party.

4.5 

(a) 
[The Survey Owners shall defend, indemnify and hold harmless the [Pipeline/Platform/Infrastructure] Owners from and against any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) for pollution emanating from the Surveyed Infrastructure, caused by or arising out of the Survey irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party, but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party.]
(b)
The [Pipeline/Platform/Infrastructure] Owners shall defend, indemnify and hold harmless the Survey Owners from and against any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) for pollution  emanating from the [Pipeline/Platform/Infrastructure], caused by or arising out of the Survey irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party.

[ALTERNATIVE FOR CLAUSE 4.5
(a) 
Subject to Clause 4.5(b), the Survey Owners shall defend, indemnify and hold harmless the [Pipeline/Platform/Infrastructure] Owners from and against any and all demands, claims, liabilities, damages (whether in contract or in tort), expenses and costs (including reasonable legal costs) for pollution emanating:

(i) from the Surveyed Infrastructure; and/or
    
(ii) 
from the [Pipeline/Platform/Infrastructure];
where such pollution is caused by or arising out of the Survey irrespective of the negligence or breach of duty (whether statutory or otherwise) of any indemnified Party or party, and whether or not the [Pipeline/Platform/Infrastructure] Operator is liable for such loss or damage pursuant to OPOL, but not to the extent that such loss or damage is attributable to the Wilful Misconduct of any indemnified Party.
(b)
The total aggregate liability of the Survey Owners to the [Pipeline/Platform/Infrastructure] Owners under Clause 4.5(a)(ii) shall be limited to the sum of [    ] Pounds (£[   ]) for any one event or series of connected events.]
4.6
The [Pipeline/Platform/Infrastructure] Owners and the Survey Owners shall maintain insurance with reputable insurers to cover their liabilities under this Agreement in aggregate and/or shall self-insure at a level in aggregate commensurate with their respective obligations to act as a Reasonable and Prudent Operator. To the extent that a [Pipeline/Platform/Infrastructure] Owner or a Survey Owner respectively maintains insurance with an insurer it undertakes that all of the policies of insurance obtained by it in respect of the Survey shall contain a waiver of any rights of recourse (including in particular subrogation rights) in favour of (i) the [Pipeline/Platform/Infrastructure] Owners, the [Pipeline/Platform/Infrastructure] Operator and the [Pipeline/Platform/Infrastructure] Beneficiaries or (ii) the Survey Owners, the Survey Operator and the Survey Beneficiaries respectively to the extent of the indemnities set out in this Agreement and shall make available appropriate evidence of such insurance policies at the request of any other Party. 
[ALTERNATIVE FOR CLAUSE 4.6 

(a) The Survey Owners shall, prior to commencement of the Survey, arrange and maintain insurance (the “Survey Insurance”), with reputable insurers (having a credit rating of “[ ]” or better as granted by Standard and Poor’s Corporation and/or a Financial Strength Rating of “[ ]” or better as granted by A.M. Best Company Inc. and/or rating of “[ ] ” or better as granted by Moody’s Investors Service Inc.), to cover their liabilities under this Agreement in aggregate [and shall name the [Pipeline/Platform/Infrastructure] Owners, the [Pipeline/Platform/Infrastructure] Operator and [Pipeline/Platform/Infrastructure] Beneficiaries as additional assureds thereon].  Such Survey Insurance shall contain a waiver of any rights of recourse (including in particular subrogation rights) in favour of the [Pipeline/Platform/Infrastructure] Owners, the [Pipeline/Platform/Infrastructure] Operator and the [Pipeline/Platform/Infrastructure] Beneficiaries to the extent of indemnities given by the Survey Owners to the [Pipeline/Platform/Infrastructure] Owners [under Clause 4.1] of this Agreement. 
(b) 
For the avoidance of doubt, all deductibles, exceptions and exclusions applicable to the Survey Insurance shall be for the account of, and be paid by the Survey Owners.  In addition, any loss arising from breach of conditions and/or warranties contained in the Survey Insurance policy shall be for the account of the Survey Owners.

(c) 
The Survey Operator shall, on request from the [Pipeline/Platform/Infrastructure] Operator, forthwith supply the [Pipeline/Platform/Infrastructure] Operator with evidence of the type and scope of Survey Insurance. 
(d)
 The Survey Insurance shall provide that the [Pipeline/Platform/Infrastructure] Owners shall be given not less than thirty (30) days’ notice of cancellation or material change to cover.

(e)
The Survey Owners shall fully defend, indemnify and hold harmless the [Pipeline/Platform/Infrastructure] Owners and the [Pipeline/Platform/Infrastructure] Operator from and against loss or damage arising out of any failure to effect or maintain the Survey Insurance or out of any act or omission that invalidates the Survey Insurance.

(f) 
The [Pipeline/Platform/Infrastructure] Owners shall maintain insurance with a reputable insurer to covertheir liabilities under this Agreement in aggregate and/or shall self-insure at a level in aggregate commensurate with their obligations to act as a Reasonable and Prudent Operator. To the extent that any of the [Pipeline/Platform/Infrastructure] Owners maintains insurance with an insurer, it undertakes that all of the policies of insurance obtained by it in respect of the Survey shall contain a waiver of any rights of recourse (including in particular subrogation rights) in favour of the Survey Owners, the Survey Operator and the Survey Beneficiaries which reflect the indemnities set out in this Clause 4 and shall make available appropriate evidence of such insurances at the request of any other Party.

(g) 
The Survey Operator shall notify the [Pipeline/Platform/Infrastructure] Operator, and the [Pipeline/Platform/Infrastructure] Operator shall notify the Survey Operator, immediately upon receipt of any notice of claims, incidents or demands or of any situation which might give rise to such claims or demands being made pursuant to the Survey Insurance]. Written notice shall be given not later than [two (2)] days after the occurrence of such incident or situation, or receipt of notice of any claim or demand. However, for serious incidents (including death or serious injuries), notice shall be given immediately and then confirmed in writing.]
4.7 

(a) 
Any relief from or limitation of liability, hold harmless, indemnity or benefits in favour of the [Pipeline/Platform/Infrastructure] Owners under this Clause 4 shall extend to:
(i) their respective Affiliates;[and

(ii) any of their or their respective Affiliates’ contractors of any tier]; and

(iii) any of their respective directors, employees, officers, contract personnel and agents and any directors, employees, officers, contract personnel and agents of the persons listed under paragraph[s] (i) [and (ii)] above,

such persons being known as the “[Pipeline/Platform/Infrastructure] Beneficiaries”.

(b) 
Any relief from or limitation of liability, hold harmless, indemnity or benefits in favour of the Survey Owners under this Clause 4 shall extend to:

(i) their respective Affiliates; [and

(ii) any of their or their respective Affiliates’ contractors of any tier]; and

(iii) any of their respective directors, employees, officers, contract personnel and agents and any directors, employees, officers, contract personnel and agents of the persons listed under paragraph[s] (i) [and (ii)] above,

such persons being known as the “Survey Beneficiaries”.

4.8
The Contracts (Rights of Third Parties) Act 1999 shall apply in respect of any relief from liability, hold harmless, indemnity or benefit created in favour of the [Pipeline/Platform/Infrastructure] Beneficiaries or the Survey Beneficiaries by virtue of this Clause 4.
4.9 Notwithstanding Clauses 4.7 and 4.8: 

(a) 
any relief from or limitation of liability, hold harmless, indemnity or benefit created in favour of any [Pipeline/Platform/Infrastructure] Beneficiary shall only apply: 
(i) 
in the case of any of the persons referred to in Clause[s] 4.7(a)[(ii) and] (iii), to the extent that such persons are acting on behalf of the [Pipeline/Platform/Infrastructure] Owners for the purposes of this Agreement; and
(ii) 
in those circumstances under which the [Pipeline/Platform/Infrastructure] Owners would have been relieved from liability or held harmless, indemnified or would benefit;

(b) 
any relief from or limitation of liability, hold harmless, indemnity or benefit created in favour of any Survey Beneficiary shall only apply:
(i) 
in the case of any of the persons referred to in Clause[s] 4.7(b)[(ii) and] (iii), to the extent that such persons are acting on behalf of the Survey Owners for the purposes of this Agreement; and
(ii) 
in those circumstances under which the Survey Owners would have been relieved from liability or held harmless, indemnified or would benefit;
(c) 
any and all reliefs from or limitations of liability, hold harmless, indemnity or benefit: 

(i)
of the [Pipeline/Platform/Infrastructure] Owners shall represent the aggregate cumulative relief or limitation of the [Pipeline/Platform/Infrastructure] Owners and the [Pipeline/Platform/Infrastructure] Beneficiaries to the Survey Owners and Survey Beneficiaries together; and

(ii)
of the Survey Owners (including the limitation of total aggregate liability specified in Clause 4.2 [and Clause 4.5]) shall represent the aggregate cumulative relief or limitation of the Survey Owners and the Survey Beneficiaries to the [Pipeline/Platform/Infrastructure] Owners and [Pipeline/Platform/Infrastructure] Beneficiaries together; and

(d)
the Parties may rescind and/or vary any of the terms of this Agreement (including in respect of any relief from liability, hold harmless, indemnity or benefit given to the [Pipeline/Platform/Infrastructure] Beneficiaries and the Survey Beneficiaries by the provisions of this Clause 4) without the consent of the [Pipeline/Platform/Infrastructure] Beneficiaries or the Survey Beneficiaries.

4.10

(a)
 In respect of any claim in relation to which a [Pipeline/Platform/Infrastructure] Owner or a [Pipeline/Platform/Infrastructure] Beneficiary (together for the purposes of this Clause the “[Pipeline/Platform/Infrastructure] Indemnitees”) intends to rely on a relief from or limitation of liability, hold harmless, indemnity or benefit under this Clause 4, any [Pipeline/Platform/Infrastructure] Indemnitee receiving such a claim shall advise the Survey Operator as soon as reasonably practicable. Thereafter no [Pipeline/Platform/Infrastructure] Indemnitee shall communicate with the claimant without the prior written consent of the Survey Operator and each [Pipeline/Platform/Infrastructure] Indemnitee shall, in respect of matters reasonably within its control, use its best endeavours to ensure that the handling of any such claim is carried out in all material respects in accordance with the instructions of the Survey Operator.
(b)
In respect of any claim in relation to which a Survey Owner or a Survey Beneficiary (together for the purposes of this Clause the “Survey Indemnitees”) intends to rely on a relief from or limitation of liability, hold harmless, indemnity or benefit under this Clause 4, any Survey Indemnitee receiving such a claim shall advise the [Pipeline/Platform/Infrastructure] Operator as soon as reasonably practicable. Thereafter no Survey Indemnitee shall communicate with the claimant without the prior written consent of the [Pipeline/Platform/Infrastructure] Operator and each Survey Indemnitee shall, in respect of matters reasonably within its control, use its best endeavours to ensure that the handling of any such claim is carried out in all material respects in accordance with the instructions of the [Pipeline/Platform/Infrastructure] Operator.

4.11 
The liabilities under this Agreement in respect of loss or damage caused by or arising out of the Survey and/or from the performance, non-performance or misperformance thereof (and whether arising under this Agreement and its indemnities or otherwise at law) are intended to apply irrespective of the availability or exercise of any applicable rights of limitation in favour of vessel owners, operators or charterers arising under the Merchant Shipping Act 1995 or similar legislation or international conventions or treaties whether in force at the time of this Agreement or adopted, extended or amended subsequent hereto.
4.12 
All indemnities given under this Agreement shall be full and primary and be fully enforceable irrespective of any separate rights of indemnity or contribution.
4.13
Without prejudice to any agreement respectively between the [Pipeline/Platform/Infrastructure]  Owners or the Survey Owners relating to apportionment of liability between them inter se, the [Pipeline/Platform/Infrastructure] Owners and the Survey Owners respectively shall be jointly liable for their respective obligations and liabilities under this Clause 4.
5. 
Force Majeure

5.1
Each obligation of a Party hereunder, other than the obligation to make payments of money, shall be suspended while such Party is prevented or hindered from complying therewith by Force Majeure.  In such event, such Party shall give notice of suspension as soon as reasonably possible to the other Parties stating the date and extent of such suspension and the cause of it. Any of the Parties whose obligations have been suspended as aforesaid shall resume the performance of such obligations as soon as reasonably possible after the cessation of the Force Majeure event and shall so notify all the other Parties.

5.2
If the Survey Operator is affected by Force Majeure whilst any of its Vessels or equipment is within the Safety Zone, the Survey Operator shall ensure that all reasonable steps are taken to ensure the protection of the [Pipeline/Platform/Infrastructure] from damage and shall immediately notify the [Pipeline/Platform/Infrastructure] Operator of steps taken.  The [Pipeline/Platform/Infrastructure] Operator shall have the right to require the Survey Operator to implement, at the Survey Owners’ expense, such additional protection measures as the [Pipeline/Platform/Infrastructure] Operator may reasonably require.

6.
Confidentiality
6.1 
Subject to Clause 6.2, each of the [Pipeline/Platform/Infrastructure] Owners and the Survey Owners undertakes that, between the date of this Agreement and the date falling five (5) years after the Survey Completion Date, it shall keep confidential and shall not disclose and shall use only for the purpose of this Agreement any Confidential Information.

6.2
The obligations of confidentiality under this Clause 6 shall not apply to any Confidential Information which the recipient Party can prove:



(a)
was already known to it prior to its receipt from the disclosing Party;



(b)
was subsequently disclosed to it lawfully by a Third Party who did not obtain the same (whether directly or indirectly) from the disclosing Party;



(c)
was in the public domain at the time of receipt by the recipient Party or has subsequently entered the public domain other than by reason of the breach of the provisions of this Clause 6 or of any of the obligations of confidence owed to the disclosing Party by the recipient Party or by any of the persons listed in Clause 6.3;


(d)
is independently developed by the recipient Party without using or referring to Confidential Information; or


(e)
is required to be disclosed by a court of law, regulatory authority or tribunal of competent jurisdiction.
6.3

Notwithstanding the provisions of Clause 6.1, any Party may disclose such Confidential Information to its Affiliates, to its and its Affiliates' contractors and sub-contractors, to any of its and its Affiliates' respective directors, employees, officers, contract personnel or agents, and to any bona fide potential assignee, and to that Party's insurers and insurance brokers who need such Confidential Information for the purpose of enabling that Party to perform any of its respective obligations or to exercise any of its respective rights under this Agreement, provided that the Party so disclosing Confidential Information shall procure that the recipient keeps such Confidential Information confidential and does not disclose it for any other purpose.
7.  Assignment 

7.1 
Each [Pipeline/Platform/Infrastructure] Owner shall have the right to assign its respective rights and obligations under this Agreement or any part thereof to any other person with the consent of the remaining [Pipeline/Platform/Infrastructure] Owners and the Survey Operator (on behalf of itself and as agent for the Survey Owners)  which consent may only be withheld on grounds that the financial responsibility and/or technical capability of the proposed transferee to discharge the obligations under this Agreement as they relate to the interest to be transferred have not been adequately demonstrated. The [Pipeline/Platform/Infrastructure] Owners and the Survey Operator (on behalf of itself and as agent for the Survey Owners) will execute the necessary novation or consent to the necessary execution deed as appropriate and any further documentation required to give effect to any assignment under this Clause 7.1.
7.2 
Each Survey Owner shall have the right to assign its respective rights and obligations under this Agreement or any part thereof to any other person with the consent of the remaining Survey Owners and the [Pipeline/Platform/Infrastructure] Operator (on behalf of itself and as agent for the [Pipeline/Platform/Infrastructure]  Owners)  which consent may only be withheld on grounds that the financial responsibility and/or technical capability of the proposed transferee to discharge the obligations under this Agreement as they relate to the interest to be transferred have not been adequately demonstrated.  The Survey Owners and the [Pipeline/Platform/Infrastructure] Operator (on behalf of itself and as agent for the [Pipeline/Platform/Infrastructure] Owners) will execute the necessary novation or consent to the necessary execution deed as appropriate and any further documentation required to give effect to any assignment under this Clause 7.2.
8. 
Term

This Agreement shall come into effect on the date first above written and shall continue in force until the Survey Completion Date provided that notwithstanding any such termination, the obligations of the Parties pursuant to Clauses 4 and 6 shall survive termination and furthermore, that such termination shall be without prejudice to the rights and liabilities of the Parties accrued before the date of such termination.
9. 
Waiver

No waiver by any Party of any provisions of this Agreement shall be binding unless made expressly in writing.  No waiver by any Party of any rights under this Agreement or arising out of any breach of this Agreement shall be considered as a waiver of any subsequent rights arising under the same or any other provision.
10. 
Amendment

This Agreement may not be renewed, extended, amended or otherwise modified except by an instrument in writing executed by  the Survey Operator on behalf of itself and as agent for the other Survey Owners and by the [Pipeline/Platform/Infrastructure] Operator on behalf of itself and as agent for the other [Pipeline/Platform/Infrastructure] Owners.
11. 
Governing Law and Jurisdiction

This Agreement and any disputes or claims arising out of or in connection with its subject matter or formation (including non-contractual disputes or claims) shall be governed by and shall be construed according to the laws of England. In respect of any dispute or claim that arises out of or in connection with this Agreement or its subject matter or formation (including non-contractual disputes or claims), each of the Parties hereby irrevocably submits to the [exclusive] jurisdiction of the English courts.
12. 
Notices

12.1 
For the purposes of this Agreement any communications to be made between the Survey Owners and the [Pipeline/Platform/Infrastructure] Owners shall be in writing and shall be sufficiently made if sent by pre-paid registered mail or recorded delivery, facsimile transmission, other agreed electronic means or by delivering the same by hand to the relevant address detailed in Clause 12.4.  Notices to/by the [Pipeline/Platform/Infrastructure] Owners will be issued to/by the [Pipeline/Platform/Infrastructure] Operator.  Notices to/by the Survey Owners will be issued to/by the Survey Operator.
12.2
Subject to Clause 12.3, notices shall be deemed to have been received in accordance with the following:
(a) if delivered by hand, at the time of delivery;
(b) if delivered by facsimile transmission, at the date shown on the unqualified transmission confirmation report;
(c) if sent by other electronic means, at the time agreed in writing by the Parties; and
(d) if sent by pre-paid registered mail or recorded delivery, on the date of receipt.
12.3
If the time of such deemed receipt is after 5.00pm on any Business Day at the place of receipt, or occurs on any day which is not a Business Day, notice shall be deemed to have been received at 10.00 am on the first Business Day thereafter.
12.4 The relevant addresses to which communications shall be sent shall be as follows:

[Pipeline/Platform/Infrastructure]  Operator

Attention:




Tel No:


Fax No:


and prior to the Survey Completion Date copied to:

Attention:




Tel No:


Fax No:


Survey Operator

Attention:





Tel No:


Fax No:


and prior to the Survey Completion Date copied to:

Attention:





Tel No:


Fax No:


or such other address, telephone number or facsimile number as the [Pipeline/Platform/Infrastructure] Operator or the Survey Operator respectively may notify to the other in writing from time to time.

13. 
Severance
If any provision (or part of it) of, or pursuant to, this Agreement is or becomes unlawful, void or unenforceable, the legality, validity or enforceability of any other part of that provision or any other provision shall not be affected but shall continue in full force and effect.
14. 
Entire Agreement

This Agreement represents the entire agreement between the Parties in relation to the subject matter hereof and supersedes any previous agreement or understanding between the Parties in relation to all or any such matters. Each of the Parties acknowledges and agrees that in entering into this Agreement, it does not rely on, and shall have no remedy in respect of, any statement, representation, warranty or understanding (whether negligently or innocently made) of any person (whether party to this Agreement or not) other than as expressly set out in this Agreement. Nothing in this Clause 14, however, shall operate to limit or exclude any liability for fraud.
15. 
Counterpart Execution

This Agreement may be executed in any number of counterparts with the same effect as if the signatures were upon a single engrossment of this Agreement, but shall not be effective until each of the [Pipeline/Platform/Infrastructure] and the Survey Operator has executed at least one counterpart. Each counterpart shall constitute an original of this Agreement, but all the counterparts shall together constitute one and the same instrument.
16. 
Contracts (Rights of Third Parties) Act 1999

16.1
Save as provided in Clause 4.8, no provision of this Agreement is intended by the Parties to be construed as creating any right(s) enforceable by a third party and all third party rights implied by law are, to the extent permissible by law, excluded from this Agreement.
16.2 
Subject to the remaining provisions of this Clause 16, Clause 4.8 is intended to be enforceable by the persons specifically referred to in that Clause, by virtue of the Contracts (Rights of Third Parties) Act 1999.
16.3
Notwithstanding Clause 16.2, this Agreement may be rescinded, amended or varied by the Parties without notice to or the consent of any person who is not a Party even if, as a result, that person’s right to enforce a term of this Agreement may be varied or extinguished.

16.4 
The rights of any person under Clause 16.2 shall be subject to such person’s written agreement to submit irrevocably to the exclusive jurisdiction of the English Courts in respect of all matters relating to such rights.

	IN WITNESS WHEREOF, this Agreement has been executed by duly authorised representatives of the [Pipeline/Platform/Infrastructure] Operator and the Survey Operator on the day and year first above written.

[


]
in its capacity as the [Pipeline/Platform/Infrastructure]  Operator on behalf of itself and as agent for the other [Pipeline/Platform/Infrastructure] Owners

	By:

Title:
	_______________________________

_______________________________

	[


]

in its capacity as the Survey Operator on behalf of itself and as agent for the other Survey Owners

	By:

Title:
	_______________________________

_______________________________


Schedule 1
Plan of the Route of the Survey
Schedule 2

Scope of Work of the Survey

