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THIS DEED is made on the [●] day of 20[●]

BETWEEN:

(1) [●], a company incorporated in [England and Wales] with company number [●], whose registered office is at [●];

(2) [●], a company incorporated in [England and Wales] with company number [●], whose registered office is at [●]; [and]

[include all Licensees]
(3) Those parties identified in Appendix 8 (being the “Second Tier Participants” at the date of this Agreement); and

(4) THE SECRETARY OF STATE FOR BUSINESS, ENERGY AND INDUSTRIAL STRATEGY (the “Secretary of State”).

WHEREAS:

(A) The Licensees are required, pursuant to notices given under the Act, to submit to the Secretary of State for approval on or before such date as he may direct one or more Statutory Decommissioning Programme(s) for the Field and will be under a duty to carry out any Statutory Decommissioning Programme(s) so approved.

(B) The Licensees desire to supplement the Joint Operating Agreement by placing monies in trust and/or making alternative provision for the estimated costs of Decommissioning in proportion to their respective Licence Interest Shares. [This is the Abandonment Security Agreement envisaged in clause [xx] of the Joint Operating Agreement.] The arrangements established by this Agreement are intended to constitute “security” for the purposes of Section 38A of the Act.

(C) The Second Tier Participants are jointly and severally liable with the Licensees to submit to the Secretary of State for approval Statutory Decommissioning Programme(s) for the Field [(or have been so liable in the past and may in the future under the Act be made liable to carry out any programme(s) so approved)]. The Licensees have agreed that the Second Tier Participants shall be entitled to become and to remain party to this Agreement and that they shall be beneficiaries under the trusts established under this Agreement and the Trust Deeds and to exercise such rights as may be granted to them hereunder.

(D) The Third Tier Participants may under the Act be made jointly and severally liable with the Licensees and the Second Tier Participants to carry out any programme(s) so approved. The Licensees have also agreed that the Third Tier Participants shall not be party to this Agreement but shall be beneficiaries under the trusts established under this Agreement and the Trust Deeds.

(E) The UK Government has introduced Decommissioning Relief Deeds to provide Guaranteed Relief in respect of Decommissioning Expenditure.  Each Party has either executed a Decommissioning Relief Deed or has the benefit of a Decommissioning Relief Deed executed by an Associated Person and in reliance on such Decommissioning Relief Deed has agreed that security may be provided under this Agreement on a Post-Tax Basis in the circumstances set out herein.

(F) [The Secretary of State is a Party to this Agreement for limited purposes and has entered into it pursuant to his prerogative powers only. For the avoidance of doubt, nothing herein shall be construed as affecting the powers and obligations, or fettering the discretion, of the Secretary of State under any Legislation.]

NOW THEREFORE IT IS AGREED as follows:
1. 
Definitions

1.1 In this Agreement, including its Recitals, the following terms shall have the meanings specified below:

“1999 Act”  has the meaning given to it in Clause 14.1;

“Act” means the Petroleum Act 1998;

“Additional Amount” has the meaning given to it in Clause 8.3;

“Additional Beneficiary” means a Second Tier Participant [and/or a Third Tier Participant] and/or the Secretary of State and “Additional Beneficiaries” shall mean two or more of them collectively;

“Additional Beneficiary Expenditure” has the meaning given to it in Clause 9.8;

“Additional Beneficiary Notice” has the meaning given to it in Clause 9.8;

 “Additional Payment” has the meaning given to it in Clause 8.3;

[“Adverse Effect” has the meaning given to it in the definition of Adverse Tax Event;]

[“Adverse Tax Event” means any event which (i) results[ (or is reasonably likely to result)
] in the Guaranteed Relief no longer being wholly guaranteed to a Party [(other than the Secretary of State)]; or (ii) renders [(or is reasonably likely to render)]
 any provision of a Decommissioning Relief Deed executed by a Party [(other than the Secretary of State)] or a person which is an Associated Entity of a Party wholly or partly invalid or unenforceable [, other than any immaterial provision]; [or (iii) a Party can demonstrate has had or will have a similarly [material] adverse effect on the operation of the Decommissioning Relief Deed in the circumstances of such Party] (each of the foregoing being an “Adverse Effect”);]

or

[“Adverse Tax Event” means any event which (i) results [(or is reasonably likely to result)
] in the Guaranteed Relief no longer being wholly guaranteed to a Party [(other than the Secretary of State); or (ii) renders [(or is reasonably likely to render)
] any provision of a Decommissioning Relief Deed executed by a Party [(other than the Secretary of State)] or a person which is an Associated Entity of a Party wholly or partly invalid or unenforceable [, other than any immaterial provision]; [or (iii) a Party can demonstrate has had or will have a similarly [material] adverse effect on the operation of the Decommissioning Relief Deed in the circumstances of such Party]; (each of the foregoing being an “Adverse Effect”) including without limitation:

(a) the [introduction into the Houses of Parliament by the UK Government of draft legislation or the passing at Second Reading in the House of Commons of legislation introduced as a private member’s bill] [passing of draft legislation at Third Reading in the [first/second] of the Houses of Parliament to consider it][enactment of legislation]
 which repeals or amends or supersedes the Enabling Legislation in a manner which [results][or if enacted would result] in an Adverse Effect [and which draft legislation is not abandoned within [sixty (60)] days of its introduction];

(b) any purported amendment by the Government Counterparty to any or all of the Decommissioning Relief Deeds other than with the consent of the counterparty to such Decommissioning Relief Deed(s) (and for the avoidance of doubt the issuance of an Alternative Schedule shall not constitute an Adverse Tax Event);

(c) the [introduction into the Houses of Parliament by the UK Government of draft legislation] [passing of draft legislation at Third Reading in the [first/second] of the Houses of Parliament to consider it] [enactment of legislation] or the [publication by the UK Government of a draft treaty /execution of a treaty] to grant independence to Scotland which [does not] [or would not if enacted or executed] provide for full and effective assignment or transfer of obligations under Decommissioning Relief Deeds in respect of assets in the Scottish jurisdiction unless such legislation or treaty expressly preserves the Guaranteed Relief in respect of such assets in some other manner;

(d) any assignment or purported assignment by the UK Government whether by contract or operation of law or otherwise, of any of its obligations under Decommissioning Relief Deeds, including, where any Field Property is located within the jurisdiction of Scotland for taxation purposes, in connection with Scottish independence, which results (or if given effect would result) in an Adverse Effect;

(e) a decision of any court with jurisdiction over the parties thereto concerning the validity, enforceability or interpretation of a Decommissioning Relief Deed which results in an Adverse Effect [provided that if the Adverse Effect relates solely to the particular circumstances of the parties to the litigation and is not reasonably likely to have any application to the circumstances of any of the Parties, no Adverse Tax Event shall have occurred]
;

(f) a default by the Government Counterparty under a Decommissioning Relief Deed which results in an Adverse Effect excluding any case where there is a bona fide dispute as to the obligations of the Government Counterparty under such Decommissioning Relief Deed which is specific to the circumstances of the claimant;

(g) the [introduction into the Houses of Parliament by the UK Government of draft Tax legislation or the passing at Second Reading in the House of Commons of Tax legislation introduced as a private member’s bill] [passing of draft Tax legislation at Third Reading in the [first/second] of the Houses of Parliament to consider it ][enactment of Tax legislation]  which [results][or if enacted would result] in an Adverse Effect [and which draft Tax legislation is not abandoned within [sixty (60)] days of its introduction];

(h) an amendment [or proposed amendment] to Tax codes of practice which results [or would if introduced result] in an Adverse Effect; or

(i) any decision by the European Commission or the European Court of Justice that the issue of any Decommissioning Relief Deed or the making of any payment under a Decommissioning Relief Deed constitutes state aid which has not been notified to the European Commission;

“Affiliate” means in relation to any company, any company which is its holding company or is a subsidiary of it or its holding company, and “subsidiary” and “holding company” shall have the meanings given to them in the Companies Act 2006 provided that a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c) of that Act, as a member of another company even if its shares in that other company are registered in the name of (a) its nominee or (b) of another person (or such person’s nominee) by way of security or in connection with the taking of security;]

“Agreement” means this Decommissioning Security Agreement including its recitals and the Appendices and includes any document expressed to be supplemental hereto and which is entered into by the Parties pursuant to or in accordance with the provisions of this Agreement;

“Allocation Claim” has the meaning given to it in Clause 9.13;

“Alternative Provision” means any provision made by a Licensee pursuant to Clause 7;

“Alternative Schedule” has the meaning given to it in the Decommissioning Relief Deed;

“Appendix” means an appendix to this Agreement, and “Appendices” means all of them;

“Assigned Interest” has the meaning given to it in Clause 10.2;

“Assignee” has the meaning given to it in Clause 10.2;

“Assigning Party” has the meaning given to it in Clause 10.2;

“Associated Entity” has the meaning given to it in the Decommissioning Relief Deed;

“Associated Person” means, with respect to any body corporate, any other body corporate which would, if the first body corporate were a signatory to a Decommissioning Relief Deed, be an Associated Entity of such body corporate;

“ATE Determination Notice” has the meaning given to it in Clause 2.3.11;

“ATE Notice” has the meaning given to it in Clause 2.3.1;

“ATE Risk Determination Notice” has the meaning given to it in Clause 2.1.7;

“ATE Risk Notice” has the meaning given to it in Clause 2.1.1;

“Augmented Share” means, with respect to each Non-Defaulting Licensee, a proportion equal to the proportion which the Licence Interest Share of such Non-Defaulting Licensee bears to the total of the Licence Interest Shares of all Non-Defaulting Licensees;

“Authorised Investments” has the meaning given to it in the Trust Deed;

“Available Profits” has the meaning given to it in the Decommissioning Relief Deed;

“Bank” means a regulated institution under the Financial Services and Markets Act 2000 organised under the laws of a member country of the Organisation for Economic Co-operation and Development with a branch within the United Kingdom and which carries out deposit taking activities;

“BEIS Contribution” has the meaning given to it in Clause 9.11.1;

“Bridge Finance Factor” has the meaning given to it in Clause 9.18.1;

“Business Day” means any day on which banks are generally open for business in the City of London;

“Chargeable Period” means a chargeable period of six months for the purposes of Petroleum Revenue Tax ending at the end of June or December in any Year; 

“Claim Statement” has the meaning given to it in the Decommissioning Relief Deed;

“Close–Out Report” means a report in a form acceptable to the Secretary of State given to the Secretary of State by the Operator confirming that the Statutory Decommissioning Programme has been completed and that a clear seabed survey has been obtained from an independent verification body;

“Contribution Notice” has the meaning given to it in Clause 8.4.1;

“Corporation Tax” means corporation tax charged under the Corporation Tax Act 2009 and the Corporation Tax Act 2010 including RFCT and SC;

“Counsel’s Opinion” means in relation to Alternative Provision in the form of a proposed bond or Affiliate guarantee, an opinion substantially in the form set out in Appendix 6 from an independent law firm or an independent legal practitioner of high repute and standing, qualified in the law and practising in the jurisdiction of the proposed issuer’s incorporation confirming that the form of Alternative Provision in question is valid and enforceable;

“Counter Notice” has the meaning given to it in Clause 2.3.7;

“Decommissioning” means the decommissioning and/or dismantling and/or demolition and/or removal and/or disposal of the Field Property or any part thereof including any operations carried out in connection with or in contemplation of the foregoing (including but not limited to planning, acquiring long-lead items and maintenance of the Field Property following cessation of production but pending the commencement of decommissioning operations), together with any necessary site reinstatement all as may be required under:

(a) Legislation (including without limitation any Statutory Decommissioning Programme in respect of Field Property); and/or

(b) the Licence; and/or

(c) the Joint Operating Agreement; and/or

(d) other agreements entered into by all the Licensees or by the Operator on behalf of all the Licensees,

but excluding, if the Field Property is not wholly removed, any residual liability, necessary continuing maintenance and insurance costs in relation thereto;

“Decommissioning Expenditure” has the meaning given to it in the Decommissioning Relief Deed;

“Decommissioning Plan” means the decommissioning schedule and budget in respect of the Field approved, or deemed approved, pursuant to Clause 4;

“Decommissioning Relief” means any reduction in Tax liability, or any Tax repayment,  which results or is expected to result from incurring Decommissioning Expenditure (including where such reduction arises as a result of a surrender of losses by the Person incurring the Decommissioning Expenditure); 

“Decommissioning Relief Deed” means a deed [substantially in the form of the model Decommissioning Relief Deed published by the Government Counterparty in November 2013] OR [, substantially in the form set out in Appendix 10,] and executed by the Government Counterparty and a company;
“Deed of Adherence” means a deed of adherence in the form set out at Appendix 2;

“Default” has the meaning given to it in Clause 8.1;

“Defaulting Licensee” means a Licensee which is in Default;

“Default Notice” means a notice given pursuant to Clause 8.2, in the form set out in Appendix 9- Part IA;

“Default Rate” means the percentage rate per annum which shall be equal to SONIA Compounded in Arrears from the date interest becomes payable to the date of payment, with a five (5) Business Day lookback plus [five (5) percentage points];

“Discount Rate” means with respect to any calculation of Net Cost or Net Value being conducted in any Year the annual post-Tax redemption yield (at the rate at which the income held under the Trust Deed would be taxed) of a fixed interest security which is issued or unconditionally guaranteed by the UK government having a final maturity during the three year period commencing on January 1 of the Year in which Decommissioning is to commence, (or if Decommissioning has already commenced, during the next three year period of the Decommissioning yet to be undertaken), such redemption yield being obtained from the Bank of England on [31 March] in such Year (or if not available on such date, on the first date thereafter on which it is available) or if such yield is no longer reported by the Bank of England, the yield as reported by another reputable source of financial data agreed between the Parties, or in default of agreement, decided by an Expert to whom the matter shall be referred by the Operator
;

“Election Notice” has the meaning given to it in Clause 9.1;

“Enabling Legislation” means those provisions of [Finance Act 2013] authorising the Government Counterparty to make payments pursuant to Decommissioning Relief Deeds;

“End Date” has the meaning given to it in Clause 6.4;

“Expert” means an expert appointed pursuant to Clause 11;

“Field” means the field commonly known as the [●] Field, lying within the area of the Licence and operated (or previously operated) under the JOA;

“Field Operations” means operations conducted pursuant to the JOA or, where there is no longer a JOA in force, operations conducted by the remaining Licensee which pertain to the Field;

“Field Property” means property owned, leased or otherwise provided by the Licensees jointly pursuant to the JOA or, where there is no longer a JOA in force, property owned, leased or otherwise provided by the remaining Licensee which pertains to the Field;

“Government Counterparty” means the Lords Commissioners of Her Majesty’s Treasury in their capacity as party to a Decommissioning Relief Deed and includes their permitted successors or assigns;

“Gross Provision Amount” means in respect of any Relevant Year the amount to be placed in trust by a Licensee pursuant either to Clause 6.3 or Clause 7.1, in respect of such Relevant Year calculated pursuant to Clause 6.1 before the deduction of the value of existing provision made by such Licensee hereunder which will remain in force during the Relevant Year;

“Guaranteed Relief” means a guarantee given by the Government Counterparty to parties to Decommissioning Relief Deeds and their Associated Entities that if the Decommissioning Relief available to any such person in respect of any Decommissioning Expenditure it may incur as the result of an Imposition falls below the level of the Reference Amount (as specified in the Decommissioning Relief Deed) then it will make a payment to the claimant of the difference free of Tax;

“HMRC” means Her Majesty’s Revenue and Customs;

“Imposition” has the meaning given to it in the Decommissioning Relief Deed;

“Indebtedness” means any obligation for the payment or repayment of money, whether as principal or as surety and whether present or future, actual or contingent, sole or joint;

[“Initial Run-Down Period” means the period which commences on the Trigger Date and ends on receipt of approval from the Secretary of State of the Statutory Decommissioning Programme for the Field;]

“Insolvent” in relation to any Licensee or any Qualifying Surety means:

(a) that Person is unable to pay its debts as they fall due within the meaning of section 123(1)(e) of the Insolvency Act 1986 (but as if the words “if it is proved to the satisfaction of the court that” were deleted) or has a voluntary arrangement proposed under section 1 of the Insolvency Act 1986 or admits in writing its inability to pay its debts as they mature or declares a moratorium on the payment of all or a substantial part of its Indebtedness or makes a general assignment for the benefit of creditors or applies for winding-up or liquidation proceedings or is successfully put into compulsory or voluntary liquidation (except for the purpose of voluntary reorganisation not involving the insolvency of that Person); or

(b) that Person or any creditor or shareholder of that Person petitions or applies to any court, tribunal or authority for the appointment of any examiner, administrator, administrative receiver, receiver, liquidator, trustee or similar officer of it, its undertaking or any substantial part of its assets (and in the case of a petition or application by a creditor, such petition or application is not dismissed within fifteen (15) Business Days of it being presented or made); or

(c) that Person (or its directors) files with the court a notice of intention to appoint an administrator under the Insolvency Act 1986; or

(d) that Person has or suffers to be appointed, any examiner, administrator, administrative receiver, receiver, liquidator, trustee or similar officer of it, its undertaking or any substantial part of its assets;

(e) that Person shall suffer a distress, execution, sequestration or other process or the same is being levied or enforced upon or sued out against the whole or a substantial part of the assets, rights or revenues of that Person, and such distress, execution, sequestration or other process is not dismissed or released within fifteen (15) Business Days; or

(f) any act or event shall occur or any proceedings shall be taken having the same or similar effect to those described in paragraphs (a) to (e) above (and whether or not pursuant to the Insolvency Act 1986 as amended and/or supplemented by the Insolvent Partnerships Order 1994) in relation to any partnership or unregistered company of which that Person is a member; or

(g) that Person otherwise enters into any settlement or takes any corporate action or that Person or any creditor or shareholder of that Person takes any steps in relation to that Person under any law, regulation or decree of any applicable jurisdiction whether now or hereafter in effect relating to or which has an equivalent effect to any of paragraphs (a) to (f) above taking into account the grace period provided for in paragraphs (b) and (e);

“Invoice” means an invoice clearly identified as such by the Operator and issued in respect of the actual cost of Decommissioning and “Invoices” shall be construed accordingly;

“Joint Operating Agreement” or “JOA” means the [●] Agreement for Licence [●] dated [●] between the Licensees, as amended and/or supplemented and/or novated from time to time;

[“Later Run-Down Period” means the period which commences on receipt of approval from the Secretary of State of the Statutory Decommissioning Programme in respect of the Field and ends on the End Date;]

“Legislation” means the Act and all other relevant international treaties, national and local laws, by‑laws, regulations, decisions and judgments of any competent authority and any notices, orders, recommendations and guidelines (including guidelines issued by the International Maritime Organisation or the Ospar Commission) made under any of the foregoing;

“Licence” means UK Petroleum Production Licence P.[xxxx] and shall include any licence issued in substitution or partial substitution therefor;

“Licence Interest” means the beneficial interest of a Licensee in and under the Licence and, where applicable, the JOA, in respect of the Field;

“Licence Interest Share” means the [percentage beneficial interest in the Licence/obligation (expressed as a percentage) to contribute to the costs of Decommissioning] of any Licensee as specified under the JOA (and where this Agreement applies in respect of any withdrawing or surrendering Licensee, or under Clause 8.4.6 in respect of any Defaulting Licensee whose Licence Interest has been [forfeited/transferred] pursuant to clause [17.6] of the JOA, shall mean the [percentage beneficial interest held/obligation owed] by it immediately prior to such withdrawal or surrender or [forfeiture/transfer])or where there is no longer a JOA in force, shall mean the 100% beneficial interest of the remaining Licensee in the Field and “Licence Interest Shares” shall be construed accordingly;

“Licensee” means any Party which is also a licensee under the Licence and “Licensees” shall be construed accordingly;

“Licensee Contribution” has the meaning given to it in Clause 9.9.1;

“Limited Adverse Tax Event” means any Adverse Tax Event which relates only to a partial reduction in the quantum or a change in the timing of payment of the Guaranteed Relief as opposed to an Adverse Tax Event which results (or would result) in uncertainty as to whether any Guaranteed Relief would be payable at all;

“Limited ATE Notice” has the meaning given to it in Clause 2.3.5;
“Limited ATE Risk Notice” has the meaning given to it in Clause 2.1.3;
 “Limited Reversal” has the meaning given to it in Clause 2.6.1;

“Limited Reversal Notice” has the meaning given to it in Clause 2.6.4
“Moody’s” means Moody’s Investors Service Inc. or any successor in title to the rating agency business operated by such company;

“Net Cost” means the aggregate of the relevant costs to the Licensees of Decommissioning calculated on the following basis:

(a) allowance shall be made for anticipated receipts from Decommissioning [other than/including salvage value]
;

(b) no account shall be taken of Tax allowances available to the Licensees (and for the avoidance of doubt receipts in paragraph (a) above shall exclude any Decommissioning Relief or payments under any Decommissioning Relief Deed);

(c) each cost and receipt shall be inflated from the end of the Relevant Year to the dates when such costs and receipts are expected to arise (as set out in the approved Decommissioning Plan) and then discounted at the Discount Rate from such dates back to the end of the Relevant Year;

(d) the assumptions established in accordance with the provisions of Appendix 5 shall apply to the above calculations;

(e) only those costs and receipts, if any, which arise after the start of the Relevant Year shall be taken into account;

“Net Value” means the aggregate of:

(a) the sales value of petroleum forecast to be produced and delivered from the Field; and

(b) the anticipated proceeds of sale of any surplus Field Property to be sold prior to Decommissioning; and

(c) the value of any tariffs or other income [receivable/which it is reasonably anticipated will be received] by the Licensees (in their capacity as such) prior to Decommissioning from other fields under transportation, processing and other agreements [actually concluded as of the relevant calculation date/in force or expected to be concluded],

calculated on the following basis:

(i) allowance shall be made for the costs attributable to the aforementioned items, including but not limited to operating and capital costs (other than of Decommissioning) and sales costs;

(ii) allowance shall be made for Tax (including but not limited to royalty, Corporation Tax and Petroleum Revenue Tax), but taking account of Tax allowances and any UK Government grants, allowances or other assistance given or expected to be given in relation to Field Operations or Field Property (other than any Decommissioning Relief or any anticipated payments pursuant to a Decommissioning Relief Deed)
;

(iii) each of the costs and receipts shall be inflated from the end of the Relevant Year to the dates when such costs and receipts are expected to arise (as set out in the approved Decommissioning Plan), and shall then be discounted at the Discount Rate from such dates back to the end of the Relevant Year;

(iv) the assumptions established in accordance with the provisions of Appendix 5 shall apply to the above calculations;

(v) only those receipts and costs, if any, which arise after the start of the Relevant Year shall be taken into account;

“New Party” has the meaning given to in Clause 3.4;

“Non-Defaulting Licensee” means any Licensee other than a Defaulting Licensee and “Non‑Defaulting Licensees” shall be construed accordingly;

“Non-Trust Portion of the Invoice” has the meaning given to it in Clause 9.1.2;

“Objecting Party” has the meaning given to it in Clause 4.3;

“Operator” means

(a) the company from time to time appointed under the JOA as operator of the Field, being at the date of this Agreement [●] or, if the JOA shall have terminated as a result of a single Licensee becoming holder of 100% of the equity in the Field, then such Licensee; or

(b) any Person holding a letter signed by the Secretary of State confirming that the Secretary of State is reasonably satisfied such Person has been appointed as Operator for the purposes of this Agreement by the Second Tier Participants pursuant to Clause 8.5.3; or

(c) any Person holding a letter as described in Clause 8.6.4;

“Outstanding Balance” has the meaning given to it in Clause 9.3.5(i);

“Party” means a party to this Agreement and “Parties” shall be construed accordingly;

“Person” means any individual, partnership, corporation, limited liability company, unlimited liability company, or any other entity with legal personality;
“Petroleum Revenue Tax” or “PRT” means petroleum revenue tax charged under the Oil Taxation Act 1975 and any other similar field-based or project based tax which is introduced in addition to or as a replacement for petroleum revenue tax;

“Post-Tax Basis” means the provision of security under this Agreement where such security is calculated as the Post-Tax Provision Amount; 

“Post-Tax Provision Amount” has the meaning given to it in Clause 6.1;

“Post-Tax Value” has the meaning given to it in Clause 9.18.1 or 9.18.2 (as applicable);

“Pounds” or “£” means pounds sterling, the legal currency of the United Kingdom of Great Britain and Northern Ireland at the date of execution hereof, provided that in the event of the introduction thereafter of a replacement legal currency, all monetary value expressed to be in Pounds or £ in this Agreement shall be modified on the basis of the conversion rate applicable on the introduction of such replacement legal currency with effect from the date of such introduction;

[“Preliminary PRT Information” has the meaning given to it in Clause 4.1A;]

“Pre-Tax Basis” means the provision of security under this Agreement where such security is calculated as the Pre-Tax Provision Amount;

“Pre-Tax Provision Amount” has the meaning given to it in Clause 6.1;

“Proposed Plan” has the meaning given to it in Clause 4.1;

“Provision Amount” means in respect of any Licensee for any Relevant Year, either the Post-Tax Provision Amount or the Pre-Tax Provision Amount for such Relevant Year, as may be applicable under the terms of this Agreement;

“Provision Invoice” has the meaning given to it in Clause 6.2 and “Provision Invoices” shall be construed accordingly;

“PRT Certificate” means a certificate issued by HMRC in relation to a Licensee’s Licence Interest pursuant to a Decommissioning Relief Deed; 

“PRT Relief” means Decommissioning Relief in respect of Petroleum Revenue Tax;

“Qualifying Surety” means a Bank, [company or corporation]
 which has a corporate credit rating or rating for its unsecured and unsubordinated senior long term debt of [AA- or better awarded by Standard & Poor’s or Aa3 or better awarded by Moody’s]
 or, in the event either of such rating agencies ceases to publish, an equivalent rating awarded by another rating agency approved by all of the [Licensees/Parties], such approval not to be unreasonably withheld, conditioned or delayed;

“Referring Party” has the meaning given to it in Clause 11.1;

“Relevant Year” has the meaning given to it in Clause 4.1.3;

“Ring Fence Corporation Tax” or “RFCT” means corporation tax charged under the provisions of the Corporation Tax Act 2009 and the Corporation Tax Act 2010 in respect of ring fence trades and any other tax on profits which is introduced in addition to or as a replacement for such corporation tax (but excluding Supplementary Charge);

“Run-Down Period” means the period which commences on (and includes) the Trigger Date and ends on (but includes) the End Date;

“Second Tier Participant” means a Person who is or becomes a Party to this Agreement pursuant to Clause 3.3, as identified in Appendix 8 (as amended from time to time pursuant to Clause 3.6) and “Second Tier Participants” shall be construed accordingly;

“Secretary of State” means the Secretary of State for the Department for Business,  Energy and Industrial Strategy or his successor in relation to the administration of the Act;

“Shortfall” means on any date the difference between the Gross Provision Amount due from a Licensee in respect of the then Relevant Year and the aggregate of:

(a) the amount held on such date by the relevant Trustee under the Trust Deed executed by such Licensee; and

(b) the value of any Authorised Investments on such date which shall be valued at the mid-market closing price of such Authorised Investments as quoted in the Financial Times on such date or if such date is not a Business Day then on the next following Business Day (or if no such value is quoted then the value of those Authorised Investments at that time in the reasonable opinion of the Operator); and

(c) the headline amount of any Alternative Provision made by such Licensee in respect of such Relevant Year which remains in force on such date;

“SONIA” means with respect to any day, the Sterling Overnight Index Average rate published for such day by the Bank of England as the administrator of the benchmark (or a successor administrator), on their website.  If on any such day there is no publication, the rate shall be the rate for the immediately preceding publication date. If SONIA is below zero for any day during the relevant period, SONIA will be deemed to be zero for that day. If the resulting SONIA rate is in excess of that permitted by applicable law, then the SONIA rate applied shall be the maximum permitted by applicable law. If SONIA publication permanently ceases, it shall be replaced for the purposes of this Agreement by its successor benchmark rate nominated or recommended by the Bank of England (or a successor administrator).
“SONIA Compounded in Arrears” means the following calculation rounded to four (4) decimal places:
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Where: 

“do”, for any calculation period, is the number of London banking days in the relevant calculation period; 

“i” is a series of whole numbers from one to do, each representing the relevant London banking days in chronological order from, and including, the first London banking day in the relevant calculation period; 

“SONIAi”, for any day “i” in the relevant calculation period, is a reference rate equal to the daily SONIA rate; 

“ni” is the number of calendar days in the relevant calculation period on which the rate is SONIAi; and 

“d” is the number of calendar days in the relevant calculation period.
“Special Reverse Event” has the meaning given to it in Clause 2.5.1;

“Special Reverse Determination Notice” has the meaning given to it in Clause 2.5.4;

“Special Reverse Notice” has the meaning given to it in Clause 2.5.1;

“Standard Reverse Event” has the meaning given to it in Clause 2.6.1;

“Standard Reverse Determination Notice” has the meaning given to it in Clause 2.6.7;

“Standard Reverse Notice” has the meaning given to it in Clause 2.6.1;

“Standard & Poor’s” means Standard & Poor’s Corporation or any successor in title to the rating agency business operated by such company;

“Statutory Decommissioning Programme” means a programme setting out the measures proposed to be taken in connection with the abandonment of an offshore installation or submarine pipeline approved by the Secretary of State under the Act;

“Substitute Operator” means that Person authorised to exercise certain rights under this Agreement in relation to the obligations under this Agreement of the Operator when acting in its capacity as a Licensee, such Person being the Non-Defaulting Licensee (other than the Operator or an Affiliate of the Operator) with the largest Licence Interest or if two or more such Licensees have an equal Licence Interest, the Licensee which has held such Licence Interest the longest, or if there is no qualifying Non-Defaulting Licensee then the Second Tier Participant which is [alphabetically first among those listed in/first mentioned in] Appendix 8;

“Supplementary Charge” or “SC” means  the charge in respect of ring fence trades imposed by Chapter 6 of Part 8 of the Corporation Tax Act 2010;

“Tax” means any tax, levy, impost, duty, charge, assessment or fee of any nature that is imposed by any taxing authority in England, Wales, Scotland, or Northern Ireland;

“Tax Capacity” has the meaning given to it in the Decommissioning Relief Deed;

“Tax Relief Element” means the difference between the gross value (exclusive of any VAT) of any Invoice and the Post‑Tax Value of such Invoice (as determined in accordance with Clause 9.18.1);

[“Third Tier Participant” means any Person, other than a Licensee or a Second Tier Participant, who, by virtue of the provisions of sections 29 or 34 of the Act, may be made subject to a duty to secure that a Statutory Decommissioning Programme is carried out, and “Third Tier Participants” shall be construed accordingly;]

“TR” has the meaning given to it in Clause 6.1;

“Transfer Amount” has the meaning given to it in Clause 8.4.2;

“Trigger Date” means the date on which the Net Value is equal to [X%]
 of the Net Cost; 

“Trust” means a trust established pursuant to a Trust Deed;

“Trust Deed” means a deed in the form (or substantially in the form) of the pro forma deed annexed hereto as Appendix 1;

“Trustee” means the [The Law Debenture Trust Corporation p.l.c.] or such other professional trust corporation as is appointed to act in the capacity of a trustee from time to time under a Trust Deed in accordance with the provisions of Clause 5;

“Trust Portion of the Invoice” has the meaning given to it in Clause 9.1.2;

“Type I Notice” means a notice given pursuant to Clause 9.2, 9.3.1 or 9.3.5 in the form set out in Appendix 9 – Part I;

“Type II Notice” means a notice given pursuant to Clause 9.7 in the form set out in Appendix 9 – Part II;

“Type III Notice” means a notice given pursuant to Clause 8.4.3, in the form set out in Appendix 9 – Part III;

“Type IV Notice” means a notice given pursuant to Clause 9.14, in the form set out in Appendix 9 – Part IV;

“Type V Notice” means a notice given pursuant to Clause 10.3, in the form set out in Appendix 9 – Part V;

“Type VI Notice” means a notice given pursuant to Clause 2.4.2, 2.4.6, [2.5.6(ii),] 2.5.6(iv)(i), 2.6.9(b), 2.6.9(e), 4.1A.2(i)(a), 4.1A.2(ii), 4.1B, 4.1D(b), 6.3.2, 8.3.1(ii) or 8.4.5, in the form set out in Appendix 9 – Part VI;

“Type VII Notice” means a notice given pursuant to Clause 9.9.2, 9.10, 9.11.2, 9.12 or 9.13.5, in the form set out in Appendix 9 – Part VII;

“UK Government” means the government for the time being of the United Kingdom;

“VAT” means value added tax;

[“Withdrawing Party” has the meaning given to it in Clause 10.4;] 

“Year” means a calendar year.

1.2 In this Agreement any reference to any statute or statutes or section or sections of any statute shall be deemed to be a reference to legislation of the United Kingdom or any statutory modification, re-enactment or replacement thereof for the time being in force unless the contrary is stated.

1.3 References to the masculine gender include the feminine and neuter genders and vice versa and references to the singular number include the plural and vice versa.

1.4 References to Clauses are to the clauses of this Agreement and references to Paragraphs are to paragraphs of its Appendices and the headings of Clauses are inserted for ease of reference only and shall be ignored in construing this Agreement.

1.5 References to any other documents referred to in this Agreement shall, unless otherwise stated, be deemed to include such documents as amended, varied, supplemented, or replaced from time to time in accordance with any requisite consents.

1.6 References to defined parties shall also be deemed to include references to their permitted respective successors, transferees and assigns.

1.7 [References to the calculation of SONIA Compounded in Arrears shall allow for the [Licensees/Parties]to calculate the applicable rate by using an on-line calculator, including those offered by NatWest Markets and IHS Markit, provided that the calculation in the definition of “SONIA Compounded in Arrears” is adhered to.]
2. Adverse Tax Event

2.1 ATE Risk Notices

2.1.1 
If at any time a [Licensee/Party] (other than [the Secretary of State or] any Defaulting Licensee) considers[, acting reasonably,]/[in good faith] that circumstances have arisen which give rise to a material risk of an Adverse Tax Event occurring, such [Licensee/Party] may serve notice (an “ATE Risk Notice”) on the other Parties setting out:

(i) the nature of the Adverse Tax Event that it considers is at risk of occurring;

(ii) whether it considers that such Adverse Tax Event would, if it occurred,  be a Limited Adverse Tax Event, and if so the amendments which it proposes to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Adverse Tax Event on the Guaranteed Relief; and

(iii) any other facts or information that it considers pertinent.

[Without limitation, the following events shall be deemed to give rise to a material risk of an Adverse Tax Event occurring: 

(i) [the election of a party to form the UK Government whose election manifesto proposes, or the inclusion in the UK Government’s legislative programme of, legislation]/[the introduction into the Houses of Parliament by the UK Government or the passing at Second Reading in the House of Commons of legislation introduced as a private member’s bill] to repeal or amend or supersede the Enabling Legislation in a manner which would if enacted result in an Adverse Effect; or

(ii) [the [introduction into the Houses of Parliament by the UK Government of draft legislation] [passing of draft legislation at Third Reading in the [first/second] of the Houses of Parliament to consider it] or the publication by the UK Government of a draft treaty to grant independence to Scotland which would not if enacted or executed provide for full and effective assignment or transfer of obligations under Decommissioning Relief Deeds in respect of assets in the Scottish jurisdiction unless such legislation or treaty expressly preserves the Guaranteed Relief in respect of such assets in some other manner.]]

2.1.2 Where an ATE Risk Notice states that an anticipated Adverse Tax Event is a Limited Adverse Tax Event then, provided it contains the information set out in Clause 2.1.3, such notice shall be deemed a Limited ATE Risk Notice.  

2.1.3 If any [Licensee/Party] (other than the [the Secretary of State or] any Defaulting Licensee) considers[, acting reasonably,]/[in good faith,] that an Adverse Tax Event which is the subject of an ATE Risk Notice would, if it occurred, be a Limited Adverse Tax Event, such [Licensee/Party] may, within [ten (10)] days of receipt of such ATE Risk Notice serve notice (a “Limited ATE Risk Notice”) on the other Parties setting out:

(i) the reasons why it considers such Adverse Tax Event would, if it occurred, be a Limited Adverse Tax Event;

(ii) the amendments which it proposes to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Adverse Tax Event on the Guaranteed Relief; and

(iii) any other facts or information that it considers pertinent.

2.1.4 The service of a Limited ATE Risk Notice by any [Licensee/Party] shall not constitute waiver of the rights of such [Licensee/Party] subsequently or contemporaneously to object to the validity of the underlying ATE Risk Notice.

2.1.5 Upon service of an ATE Risk Notice, the Operator shall convene a meeting at its offices (or such other place as mutually agreed between the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee)).  Such meeting shall take place not less than [eleven (11)] days and not more than [twenty one (21)] days after service of the ATE Risk Notice and all [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall [use reasonable endeavours to] send a representative to such meeting.  At such meeting the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall discuss:

(i) whether or not there is a material risk of an Adverse Tax Event occurring;  

(ii) if it is determined that there is a material risk of an Adverse Tax Event occurring whether such Adverse Tax Event would, if it occurred, be a Limited Adverse Tax Event;  

(iii) if it is determined that such event would be a Limited Adverse Tax Event, the amendments to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Adverse Tax Event on the Guaranteed Relief, proposed in the Limited ATE Risk Notice.  In the event that more than one proposal has been served in respect of the same Limited Adverse Tax Event, the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall ensure that all proposals are given due consideration.  [An amendment to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Limited Adverse Tax Event on the Guaranteed Relief shall not be proposed if following such change the Tax Relief Element of any Invoice will be less than [●]% of the gross value (exclusive of any VAT) of such Invoice.]

2.1.6 Unless the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) agree otherwise pursuant to Clause 2.1.7 within [thirty (30)] days following service of the relevant ATE Risk Notice it shall be deemed that there is a material risk of an Adverse Tax Event occurring and that, if such Adverse Tax Event occurs and subject always to Clauses 2.3.2 and 2.3.7, the Provision Amount shall become the Pre-Tax Provision Amount.  [The application of this Clause 2.1.6 is without prejudice to the right of any Party which considers that there has been a breach of this Agreement to apply to the courts for an injunction, but shall continue to apply unless and until any such injunction is granted.]

2.1.7 The [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) [acting reasonably]/[in good faith], may by [unanimous] agreement agree any of the following matters and such agreement shall be evidenced by way of a written notice detailing the agreement reached signed by all [Licenses/Parties] (other than [the Secretary of State or] any Defaulting Licensee) (an “ATE Risk Determination Notice”) not later than [thirty (30)] days following service of the relevant ATE Risk Notice:

(i) that there is no material risk of an Adverse Tax Event occurring; or

(ii) that there is a material risk of an Adverse Tax Event occurring and that if such event occurs, either the Provision Amount shall, subject always to Clauses 2.3.2 and 2.3.7, become the Pre-Tax Provision Amount or that such event would be a Limited Adverse Tax Event, and in the latter case setting out the amendments which the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) have agreed should then be made to the definitions of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Limited Adverse Tax Event on the Guaranteed Relief; and

(iii) such other matters as may have been agreed by the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee).

2.1.8 If an ATE Risk Determination Notice provides that there is no material risk of an Adverse Tax Event occurring, the [Licensee/Party] which served the ATE Risk Notice shall be deemed to have withdrawn its ATE Risk Notice. 

2.1.9 If an ATE Risk Determination Notice provides that there is a material risk of an Adverse Tax Event occurring or it is deemed pursuant to Clause 2.1.6 that there is a material risk of an Adverse Tax Event occurring, then unless the Parties (other than [the Secretary of State or] any Defaulting Party) [unanimously] agree otherwise within [thirty (30)] days of service of the relevant ATE Risk Notice the provisions of Clause 2.2 shall apply.  

2.2 Consequences of determining that there is a material risk of an Adverse Tax Event

2.2.1 [[As soon as reasonably practicable following]/[within [five (5)] days of] the issue of an ATE Risk Determination Notice which provides that there is a material risk of an Adverse Tax Event occurring, or where it has been deemed that there is a material risk of an Adverse Tax Event occurring pursuant to Clause 2.1.6 each Licensee shall promptly provide (on a strictly confidential basis) such information as any other Party may reasonably request to provide assurance as to its ability to increase its security to the Pre-Tax Provision Amount or the amended Post-Tax Provision Amount in respect of a Limited Adverse Tax Event calculated pursuant to Clause 2.2.2(i) (as applicable) if such Adverse Tax Event does occur, provided that no Party shall be required to provide any information which is legally privileged, which it is not permitted to disclose, or which if disclosed would trigger an announcement under the rules and regulations of any recognised stock exchange upon which that Party’s or its Affiliates' stock is quoted or the Securities and Exchange Commission of the United States of America.]

2.2.2 If an ATE Risk Determination Notice has been agreed in respect of an Adverse Tax Event which provides that such potential Adverse Tax Event would be a Limited Adverse Tax Event:

(i) the Operator (or the Substitute Operator where the Operator is in Default) shall recalculate the Post-Tax Provision Amount to take account of any proposed amendments which the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) have agreed in the ATE Risk Determination Notice, and notify the Parties of such revised Post-Tax Provision Amount(s) which it shall calculate using the existing Decommissioning Plan and shall update such recalculations any time security is recalculated pursuant to this Agreement. The calculations in this Clause 2.2.2
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 \* MERGEFORMAT (i) shall be carried out for information purposes only and shall not impact the ongoing calculation of the Provision Amount as the Post-Tax Provision Amount unless and until an ATE Notice in respect of the Adverse Tax Event that is the subject of such ATE Risk Notice is served in accordance with Clause 2.3, following which the provisions of Clause 2.3 shall apply; and

(ii) where the ATE Risk Determination Notice sets out amendments which are required to be made to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Limited Adverse Tax Event on the Guaranteed Relief, the Operator shall prepare and circulate to each Party a deed of amendment of this Agreement containing such amendments.  The Parties shall use reasonable endeavours to agree such deed of amendment as soon as reasonably practicable, but it shall not be executed unless and until Clause 2.4.4 applies.

2.2.3 The [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) may, at any time before an ATE Notice in respect of the relevant Adverse Tax Event has been served, agree, [acting unanimously], that the material risk of an Adverse Tax Event notified pursuant to Clause 2.1 and to which this Clause 2.2 applies has ceased, and the ATE Risk Determination Notice shall be deemed to have been withdrawn and the provisions of this Clause 2.2 shall thereafter cease to apply to such risk unless and until a further notice is served pursuant to Clause 2.1.

2.3 ATE Notices

2.3.1 
If an Adverse Tax Event has occurred any [Licensee/Party] (other than [the Secretary of State or] any Defaulting Licensee) may (whether or not an ATE Risk Notice has been served in respect of such Adverse Tax Event) serve notice (an “ATE Notice”) on the other Parties.

2.3.2 Where an ATE Risk Notice in respect of the Adverse Tax Event in question has previously been served by any [Licensee/Party] and either an ATE Risk Determination Notice exists in respect of the Adverse Tax Event or it was deemed that there was a material risk of an Adverse Tax Event occurring pursuant to Clause 2.1.6, any notice served pursuant to Clause 2.3.1 shall contain a reference to such ATE Risk Notice and either:

(i) confirmation that the [Licensee/Party] serving the ATE Notice [acting reasonably]/[in good faith] is satisfied that the Adverse Tax Event should be addressed as set out in such ATE Risk Determination Notice, or, where Clause 2.1.6 applies, that the Provision Amount should be the Pre-Tax Provision Amount; or 

(ii) if the [Licensee/Party] serving the ATE Notice [acting reasonably]/[in good faith] is not satisfied that the Adverse Tax Event should be addressed as set out in such ATE Risk Determination Notice, or, where Clause 2.1.6 applies, is not satisfied that the Provision Amount should be the Pre-Tax Provision Amount, confirmation of such fact along with its reasons therefor, and the information set out in Clauses 2.3.3(i) to 2.3.3(iii).

Where an ATE Notice is served in accordance with Clause 2.3.2
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 \* MERGEFORMAT (ii), any relevant ATE Risk Determination Notice shall cease to have any effect for the purposes of this Agreement and the provisions of Clauses 2.3.9 to 2.3.13 shall apply.

2.3.3 Where either (i) an ATE Risk Notice in respect of the Adverse Tax Event in question has not previously been served by any [Licensee/Party], or (ii) an ATE Risk Notice in respect of the Adverse Tax Event in question was previously served but is deemed to have been withdrawn pursuant to Clause 2.1.8 or Clause 2.2.3 or (iii) an ATE Risk Notice in respect of the Adverse Tax Event in question was previously served but the [thirty (30)] day period referred to in Clause 2.1.7 has not yet expired in respect of such ATE Risk Notice, any notice served pursuant to Clause 2.3.1 shall set out:

(i) the nature of the Adverse Tax Event that has occurred;

(ii) whether the [Licensee/Party] serving the ATE Notice considers such Adverse Tax Event to be a Limited Adverse Tax Event, and if so the amendments which it proposes to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Adverse Tax Event on the Guaranteed Relief; and

(iii) any other facts or information that [Licensee/Party] serving the ATE Notice considers pertinent. 

2.3.4 Where an ATE Notice states that an Adverse Tax Event is a Limited Adverse Tax Event then, provided it contains the information set out in Clause 2.3.5, such notice shall be deemed a Limited ATE Notice.

2.3.5 If any [Licensee/Party] (other than the [the Secretary of State or] any Defaulting Licensee) considers[, acting reasonably,]/[in good faith,] that an Adverse Tax Event which is the subject of an ATE Notice is a Limited Adverse Tax Event, such [Licensee/Party] may, within [ten (10)] days of receipt of such ATE Notice, serve notice (a “Limited ATE Notice”) on the other Parties setting out:

(i) the reasons why it considers such Adverse Tax Event is a Limited Adverse Tax Event;

(ii) the amendments which it proposes to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Adverse Tax Event on the Guaranteed Relief; and

(iii) any other facts or information that it considers pertinent.

2.3.6 The service of a Limited ATE Notice by any [Licensee/Party] shall not constitute waiver of the rights of such [Licensee/Party] subsequently or contemporaneously to object to the validity of the underlying ATE Notice.

2.3.7 
Within [ten (10)] days of service of an ATE Notice in accordance with Clause 2.3.2(i), if any [Licensee/Party] (other than [the Secretary of State or] any Defaulting Licensee)  [acting reasonably]/[in good faith] disagrees that the Adverse Tax Event should be addressed as set out in the ATE Risk Determination Notice or, where Clause 2.1.6 applies, disagrees that the Provision Amount should be the Pre-Tax Provision Amount, it shall be entitled to serve a further notice setting out its detailed reasons therefor, and the information set out in Clauses 2.3.3(i) to 2.3.3(iii) (a “Counter Notice”). Where a Counter Notice is served, any relevant ATE Risk Determination Notice shall cease to have effect for the purposes of this Agreement and the provisions of Clauses 2.3.9 to 2.3.13 shall apply.  

2.3.8 If no Counter Notice or Limited ATE Notice is served in respect of an ATE Notice within [ten (10)] days of service of an ATE Notice in accordance with Clause 2.3.2(i), the ATE Risk Determination Notice shall remain in effect and the provisions of Clause 2.4 shall apply.

2.3.9 Upon service of either an ATE Notice pursuant to Clause 2.3.2(ii) or Clause 2.3.3, or a Counter Notice, the Operator shall convene a meeting at its offices (or such other place as mutually agreed between the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee)).  Such meeting shall take place not less than [eleven (11)] days and not more than [twenty one (21)] days after service of the ATE Notice and all [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall [use reasonable endeavours to] send a representative to such meeting.  At such meeting the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall discuss:

(i) whether or not an Adverse Tax Event has occurred;  

(ii) if it is determined that an Adverse Tax Event has occurred whether such Adverse Tax Event is a Limited Adverse Tax Event and if so, the amendments to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Adverse Tax Event on the Guaranteed Relief, proposed in the Limited ATE Notice.  In the event that more than one proposal has been served in respect of the same Limited Adverse Tax Event, the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall ensure that all proposals are given due consideration.  [An amendment to the definition of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Limited Adverse Tax Event on the Guaranteed Relief shall not be proposed if following such change the Tax Relief Element of any Invoice will be less than [●]% of the gross value (exclusive of any VAT) of such Invoice.]
; and

(iii) in respect of any ATE Notice in respect of an Adverse Tax Event for which an ATE Risk Determination Notice had previously been served, whether the position set out in such ATE Risk Determination Notice remains satisfactory as a means of addressing the Adverse Tax Event in question.   

2.3.10 Unless the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) agree otherwise pursuant to Clause 2.3.11 within [thirty (30)] days following service of the relevant ATE Notice it shall be deemed that an Adverse Tax Event has occurred and that the Provision Amount shall be the Pre-Tax Provision Amount, and the provisions of Clause 2.4 shall apply.  [The application of this Clause 2.3.10 is without prejudice to the right of any Party which considers that there has been a breach of this Agreement to apply to the courts for an injunction, but shall continue to apply unless and until any such injunction is granted.]

2.3.11 The [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) [acting reasonably]/[in good faith], may by [unanimous] agreement agree any of the following matters and such agreement shall be evidenced by way of a written notice detailing the agreement reached signed by all [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) (an “ATE Determination Notice”) not later than [thirty (30)] days following service of the relevant ATE Notice:

(i) that no Adverse Tax Event has occurred; or

(ii) that an Adverse Tax Event has occurred and that either the Provision Amount shall be the Pre-Tax Provision Amount or that such Adverse Tax Event is a Limited Adverse Tax Event, and in the latter case setting out the amendments which the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) have agreed to be made to the definitions of Post-Tax Provision Amount and Post-Tax Value to reflect the impact of the Limited Adverse Tax Event on the Guaranteed Relief; and
(iii) such other matters as may have been agreed by the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee).

2.3.12 If an ATE Determination Notice provides that an Adverse Tax Event has not occurred, the [Licensee/Party] which served the ATE Notice shall be deemed to have withdrawn its ATE Notice. 

2.3.13 If an ATE Determination Notice provides that an Adverse Tax Event has occurred, or an Adverse Tax Event is deemed to have occurred pursuant to Clause 2.3.10, then unless the Parties (other than [the Secretary of State or] any Defaulting Party) [unanimously] agree otherwise within [thirty (30)] days of service of the relevant ATE Notice, the provisions of Clause 2.4 shall apply.  

2.4 Consequences of determining that an Adverse Tax Event has occurred

2.4.1 
[As soon as reasonably practicable following]/[within [five (5)] days of] (i) the expiry of the [ten (10)] day period referred to in Clause 2.3.8 if no Counter Notice or Limited ATE Notice has been served or (ii) the issue of an ATE Determination Notice which provides that an Adverse Tax Event has occurred or (iii) the date on which it is deemed that an Adverse Tax Event has occurred pursuant to Clause 2.3.10, the Operator (or the Substitute Operator where the Operator is in Default) shall:

(i) if an ATE Determination Notice or an ATE Risk Determination Notice is in effect in relation to the Adverse Tax Event which confirms that the Adverse Tax Event is a Limited Adverse Tax Event, adjust the Post-Tax Provision Amount to take account of any amendments which the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) have agreed in the ATE Determination Notice and notify the Parties of the revised Post-Tax Provision Amount(s) for the then current Year which it shall calculate using the existing Decommissioning Plan; and

(ii) 
(whether or not any deed of amendment referred to in Clause 2.4.4 has been executed) issue to each Licensee a supplemental Provision Invoice (copied to the other Parties) for the difference between the extant Provision Amount for such Licensee and the total revised Provision Amount for such Licensee (either as calculated in accordance with Clause 2.2.2(i), 2.4.1
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2.4.2 Subject to Clause 2.4.3, where any supplemental Provision Invoice is served under Clause 2.4.1(ii) the Licensee shall: 

(i) 
within  [five (5)] Business Days of service of such supplemental Provision Invoice in circumstances where an ATE Notice was served pursuant to Clause 2.3.2(i) and no Counter Notice was served pursuant to Clause 2.3.7 (or if later by the date that is [sixty (60)] days following service of the relevant ATE Risk Notice); or

(ii) 
within [five (5)] Business Days of service of such supplemental Provision Invoice in circumstances where an ATE Notice was served pursuant to Clause 2.3.2(ii) or where a Counter Notice was served pursuant to Clause 2.3.7, and the outcome (whether pursuant to Clause 2.3.10 or Clause 2.3.11) is substantially the same as the outcome following service of the relevant ATE Risk Notice (or if later by the date that is [sixty (60)] days following service of the relevant ATE Risk Notice); or 

(iii) 
within  [twenty five (25)] Business Days of service of such supplemental Provision Invoice in any other circumstance, 

either make payment of the amount of the supplemental Provision Invoice to the Trustee to be held under the Trust Deed executed by such Licensee or provide Alternative Provision in respect of the amount of the supplemental Provision Invoice pursuant to Clause 7, or provide Alternative Provision for the total revised Provision Amount in which case the Operator (or in respect of the Trustee of the Trust Deed executed by the Operator, the Substitute Operator) shall serve a notice (a “Type VI Notice”) on the Trustee requiring it to return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the revised Provision Amount; 

2.4.3 [Without prejudice to Clause 2.4.6, if the due date for payment or provision of Alternative Provision pursuant to Clause 2.4.2 falls between 1 November and 31 December in any Year, the Licensee shall not be required to make such payment or provide such Alternative Provision for the remainder of the then current Year].

2.4.4 If an ATE Determination Notice or an ATE Risk Determination Notice is in effect in relation to the Adverse Tax Event which confirms that the Adverse Tax Event is a Limited Adverse Tax Event the Operator (or the Substitute Operator where the Operator is in Default) shall as soon as reasonably practicable: 

(i) 
where a deed of amendment to this Agreement has previously been prepared by the Operator and agreed pursuant to Clause 2.2.2(ii), and the relevant ATE Risk Determination Notice remains in effect, circulate such deed to each Party for execution and each Party shall execute such deed promptly and return it to the Operator (or the Substitute Operator where the Operator is in Default); 

(ii) 
where a deed of amendment to this Agreement has not previously been prepared and agreed pursuant to Clause 2.2.2(ii), or where it was previously prepared and agreed but the relevant ATE Risk Determination Notice has ceased to have effect, prepare and circulate to each Party for execution a deed of amendment of this Agreement containing such amendments (if any) as set out in the relevant ATE Determination Notice and each Party shall execute such deed promptly and return it to the Operator (or the Substitute Operator where the Operator is in Default);

provided that in either case pending execution of such deed of amendment the Parties shall give full effect to the amendments recorded in the ATE Determination Notice.

2.4.5 
If an ATE Determination Notice or an ATE Risk Determination Notice is in effect in relation to the Adverse Tax Event which confirms that the Adverse Tax Event is a Limited Adverse Tax Event and where the Operator (or the Substitute Operator where the Operator is in Default) has already advised of the Provision Amount for any subsequent Year pursuant to Clause 6.2, the Operator (or the Substitute Operator where the Operator is in Default) shall as soon as reasonably practicable, issue updated advice to each Licensee revising the Post-Tax Provision Amount to take account of any amendments which the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) have agreed in the ATE Determination Notice).

2.4.6 [As soon as reasonably practicable following]/[within [five (5)] days of] (i) the expiry of the [ten (10)] day period referred to in Clause 2.3.8 if no Counter Notice or Limited ATE Notice has been served or (ii) the issue of an ATE Determination Notice which provides that an Adverse Tax Event has occurred or (iii) the date on which it is deemed that an Adverse Tax Event has occurred pursuant to Clause 2.3.10, where any Provision Invoice has already been issued by the Operator (or the Substitute Operator where the Operator is in Default) for any subsequent Year, the Operator (or the Substitute Operator where the Operator is in Default) shall issue a supplemental Provision Invoice to each Licensee for the difference between the extant Provision Amount for such Year for such Licensee and the recalculated Provision Amount for such Year for such Licensee having either (i) revised the Post-Tax Provision amount to take account of any amendments which the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) have agreed in the ATE Determination Notice or (ii) revised the Provision Amount to be the Pre-Tax Provision Amount (as applicable), and by the later of [1st November] and the date on which a Provision Invoice served on the Licensee pursuant to Clause 2.4.2 would be due, the Licensee shall either (i) make payment of that difference to the Trustee to be held under the Trust Deed executed by such Licensee or (ii) provide Alternative Provision in respect of that difference pursuant to Clause 7 (or provide Alternative Provision for the entire increased amount in which case the Operator (or in respect of the Trustee of the Trust Deed executed by the Operator, the Substitute Operator) shall serve a notice (a “Type VI Notice”) on the Trustee requiring it to return the previous Alternative Provision to such Licensee, or to such other Person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the increased amount).

2.4.7 If a Licensee fails to make payment or provide Alternative Provision in accordance with Clause 2.4.2 and/or 2.4.6 and fails within [five (5)] Business Days of being so requested by the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) to remedy such default, this shall constitute a Default.

2.5 [Special Reverse Events

2.5.1 If an Adverse Tax Event has occurred which has resulted in (a) security being given on a Pre-Tax Basis, or (b) other amendments being made to the definition of Post-Tax Provision Amount and/or Post-Tax Value in accordance with Clause 2.4, which Adverse Tax Event consisted of: 

(i) the decision of a court and such decision is subsequently reversed on appeal by the Supreme Court or (only where permission to appeal to the Supreme Court has been sought from, and has been refused by, the Supreme Court) the Court of Appeal; [or

(ii) the introduction of draft legislation (including Tax legislation) and such draft legislation is subsequently amended or reversed by or with the agreement of the UK Government in such a manner that the Adverse Effect is removed, or the legislation is abandoned by the UK Government;] [or
(iii) an amendment to a Tax code of practice and such amendment is subsequently amended or reversed in such a manner that the Adverse Effect is removed;] 

(a “Special Reverse Event”), 

any [Licensee/Party] (other than [the Secretary of State or] any Defaulting Licensee) may serve notice on the other Parties (a “Special Reverse Notice”) setting out 

(i) the nature of the Special Reverse Event that has occurred;

(ii) a reference to the Adverse Tax Event that has been reversed by such Special Reverse Event; and

(iii) any other facts or information that it considers pertinent.

2.5.2 Upon service of a Special Reverse Notice, the Operator shall convene a meeting at its offices (or such other place as mutually agreed between the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee)).  Such meeting shall take place not less than [eleven (11)] days and not more than [twenty one (21)] days after service of the Special Reverse Notice and all Parties shall [use reasonable endeavours to] send a representative to such meeting.  At such meeting the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall discuss whether or not a Special Reverse Event has occurred. 

2.5.3 
Unless the [Licensees/Parties] (other than [the Secretary of State and] any Defaulting Licensee), agree otherwise in an Special Reverse Determination Notice pursuant to Clause 2.5.4 it shall be deemed that a Special Reverse Event has occurred, the Provision Amount shall revert to the Post-Tax Provision Amount and the provisions of Clause 2.5.6 shall apply. [The application of this Clause 2.5.3 is without prejudice to the right of any Party which considers that there has been a breach of this Agreement to apply to the courts for an injunction, but shall continue to apply unless and until any such injunction is granted.]

2.5.4 The [Licensees/Parties] (other than [the Secretary of State and] any Defaulting Licensee) [acting reasonably]/[in good faith], may by [unanimous] agreement evidenced by way of a written notice detailing the agreement reached signed by all [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) not later than [thirty (30)] days following service of the relevant Special Reverse Notice (a “Special Reverse Determination Notice”) agree:

(i)  that the Special Reverse Event has occurred and that the Provision Amount shall revert to the Post-Tax Provision Amount and the provisions of Clause 2.5.6 shall apply, or 

(ii) that the Special Reverse Event has not occurred in which case the provisions of Clause 2.5.5 shall apply.  

2.5.5 If a Special Reverse Determination Notice provides that a Special Reverse Event has not occurred, the [Licensee/Party] which served the Special Reverse Notice shall be deemed to have withdrawn its Special Reverse Notice. 

2.5.6 If a Special Reverse Determination Notice confirms that a Special Reverse Event has occurred or a Special Reverse Event is deemed to have occurred pursuant to Clause 2.5.3, then, unless the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) [unanimously] agree otherwise, 

(i) the Provision Amount shall with effect from the end of the [thirty (30)] day period following service of the Special Reverse Notice revert to the Post-Tax Provision Amount calculated by reference to the formula which applied prior to the occurrence of the relevant Adverse Tax Event and any amendments agreed by the Parties and implemented pursuant to Clause 2.4.4 shall cease to apply, but only to the extent those amendments relate to the Special Reverse Event, and the deed of amendment shall to this extent cease to have effect; 

(ii) where Provision Amount(s) revised in accordance with Clause 2.5.6
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 \* MERGEFORMAT (i) are lower than the extant Provision Amounts, the Operator (or in respect of the Trustee of the Trust Deed executed by the Operator, the Substitute Operator) shall promptly on the expiry of such [thirty (30)] day period serve a notice (a “Type VI Notice”) on the Trustee requiring it to refund the difference to each Licensee from monies held under the Trust Deed executed by such Licensee or return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the reduced amount;
(iii) where the Operator (or the Substitute Operator where the Operator is in Default) has already advised of the Provision Amount for any subsequent Year pursuant to Clause 6.2 the Operator (or the Substitute Operator where the Operator is in Default) shall issue updated advice to each Licensee based on the revised Provision Amount calculated pursuant to Clause 2.6.9 (e); and

(iv) 
where any Provision Invoice has already been issued by the Operator (or the Substitute Operator where the Operator is in Default) for any subsequent Year: 

(i) if the Licensee has already made payment or provided Alternative Provision in respect of the previously issued Provision Invoice and the recalculated Provision Amount calculated by the Operator (or the Substitute Operator where the Operator is in Default) pursuant to Clause 2.6.9 (e)  is less than the amount of the Provision Invoice already satisfied, the Operator (or where the Licensee is the Operator, the Substitute Operator) shall serve a notice (a “Type VI Notice”) on the Trustee requiring it to refund the difference between the extant Provision Amount for such Licensee and the recalculated Provision Amount for such Licensee to such Licensee from monies held under the Trust Deed executed by such Licensee or return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the reduced amount; or

(ii) if the Licensee has not already made payment of the Provision Invoice or provided Alternative Provision in respect of the previously issued Provision Invoice (other than in any circumstance where the Licensee has failed to make payment of the Provision Invoice or provide Alternative Provision such that it is in Default pursuant to Clause 8.1), issue to the affected Licensee (copied to the other Parties) a notice cancelling the unpaid Provision Invoice and issue a replacement Provision Invoice for the recalculated Provision Amount calculated by the Operator (or the Substitute Operator where the Operator is in Default) pursuant to Clause 2.6.9 (e) for such Licensee which shall be payable in accordance with Clause 6.3.]

2.6 Standard Reverse Events

2.6.1 If an Adverse Tax Event has occurred which has resulted in (a) security being given on a Pre-Tax Basis, or (b) other amendments being made to the definition of Post-Tax Provision Amount and/or Post-Tax Value in accordance with Clause 2.4, the effect of which Adverse Tax Event [other than a Special Reverse Event] is subsequently reversed (a “Standard Reverse Event”), any [Licensee/Party] (other than [the Secretary of State or] any Defaulting Licensee) may serve notice on the other Parties (a “Standard Reverse Notice”) setting out:

(i) the nature of the Standard Reverse Event that it considers to have occurred;

(ii) a reference to the Adverse Tax Event that it considers to have been reversed by such Standard Reverse Event;

(iii) the extent to which the Adverse Tax Event has been reversed by the Standard Reverse Event, including whether it considers such reversal to be a complete or a partial reversal (a “Limited Reversal”) of the Adverse Tax Event and if so the amendments which it proposes to this Agreement; and

(iv) any other facts or information that it considers pertinent.

2.6.2 Upon service of a Standard Reverse Notice, the Operator shall convene a meeting at its offices (or such other place as mutually agreed between the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee)).  Such meeting shall take place not less than [eleven (11)] days and not more than [twenty one (21)] days after service of the Standard Reverse Notice and all [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall [use reasonable endeavours to] send a representative to such meeting.  At such meeting the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall discuss: 

(i) whether or not a Standard Reverse Event has occurred;

(ii) whether the Standard Reverse Event is a Limited Reversal, and if so, the amendments to be made to this Agreement.  In the event that more than one proposal has been served in respect of the same Limited Reversal, the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) shall ensure that all proposals are given due consideration.  

2.6.3 
Where a Standard Reverse Notice states that a Standard Reverse Event is a Limited Reversal then, provided it contains the information set out in Clause 2.6.4, such notice shall be deemed a Limited Reversal Notice.

2.6.4 If any [Licensee/Party] (other than [the Secretary of State or] any Defaulting Licensee)) considers that a Standard Reverse Event which is the subject of a Standard Reverse Notice is a Limited Reversal, such [Licensee/Party] may, within [ten (10)] days of service of such Standard Reverse Notice, serve notice (a “Limited Reversal Notice”) on the other Parties setting out:

(i) the reasons why it considers such Standard Reverse Event is a Limited Reversal; 

(ii) the amendments which it proposes to this Agreement to reflect the Limited Reversal; and

(iii) any other facts or information that it considers pertinent.

2.6.5  [The service of a Limited Reversal Notice by any [Licensee/Party] shall not constitute waiver of the rights of such [Licensee/Party] subsequently or contemporaneously to object to the validity of the underlying Standard Reverse Notice.]

2.6.6 Unless the [Licensees/Parties] (other than [the Secretary of State and] any Defaulting Licensee), agree otherwise in a Standard Reverse Determination Notice pursuant to Clause 2.6.7 it shall be deemed that a Standard Reverse Event has not occurred and no change shall be made to this Agreement.  [The application of this Clause 2.6.6 is without prejudice to the right of any Party which considers that there has been a breach of this Agreement to apply to the courts for an injunction, but shall continue to apply unless and until any such injunction is granted.]

2.6.7 The [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) [acting reasonably]/[in good faith], may by [unanimous] agreement evidenced by way of a written notice detailing the agreement reached signed by all [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) (a “Standard Reverse Determination Notice”) not later than [thirty (30)] days following service of the relevant Standard Reverse Notice agree:  

(i) that the Standard Reverse Event has not occurred (in the case of an ATE Notice); or

(ii) that the Standard Reverse Event has occurred and the Provision Amount shall revert to the Post-Tax Provision Amount; or

(iii) that a Limited Reversal has occurred and setting out the amendments which the Parties have agreed to be made to this Agreement; and

(iv) such other matters as may have been agreed by the Parties.

2.6.8 If a Standard Reverse Determination Notice provides that a Standard Reverse Event has not occurred or a Standard Reverse Event is deemed not to have occurred pursuant to Clause 2.6.6, the [Licensee/Party] which served the Standard Reverse Notice shall be deemed to have withdrawn its Standard Reverse Notice. 

2.6.9 If a Standard Reverse Determination Notice confirms that a Standard Reverse Event has occurred then, unless the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) [unanimously] agree otherwise: (i) if the Standard Reverse Event is not a Limited Reversal the Provision Amount shall with effect from the end of the [thirty (30)] day period following service of the Standard Reverse Notice revert to the Post-Tax Provision Amount calculated by reference to the formula which applied prior to the occurrence of the relevant Adverse Tax Event; or (ii) if the Standard Reverse Determination Notice confirms that the Standard Reverse Event is a Limited Reversal as soon as reasonably practicable following the issue of the Standard Reverse Determination Notice, the Operator (or the Substitute Operator where the Operator is in Default) shall adjust the Post-Tax Provision Amount to take account of any amendments which the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) have agreed in the Standard Reverse Determination Notice and notify the Parties of the revised Post-Tax Provision Amount(s) which it shall calculate using the existing Decommissioning Plan; 
and in either case of (i) or (ii) above,
(a) 
any amendments agreed by the Parties and implemented pursuant to Clause 2.4 shall cease to apply, but only to the extent those amendments relate to the Standard Reverse Event, and the deed of amendment shall to this extent cease to have effect; and

(b) 
whether or not the deed of amendment referred to in Clause 2.6.9(a) has been executed (if any), where the revised Provision Amount(s) (pursuant to Clause 2.6.9(i) or 2.6.9(ii) as applicable) are lower than the extant Provision Amounts, the Operator (or in respect of the Trustee of the Trust Deed executed by the Operator, the Substitute Operator) shall promptly on the expiry of such [thirty (30)] day period serve a notice (a “Type VI Notice”) on the Trustee requiring it to refund the difference to each Licensee from monies held under the Trust Deed executed by such Licensee or return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the reduced amount; and

(c) 
if required, the Operator (or the Substitute Operator where the Operator is in Default) shall prepare and circulate to each Party for execution a deed of amendment of this Agreement containing such amendments (if any) as the [Licensees/Parties] (other than [the Secretary of State or] any Defaulting Licensee) have agreed in the Standard Reverse Determination Notice, and each Party shall execute such deed promptly and return it to the Operator (or the Substitute Operator where the Operator is in Default) provided that pending execution of such deed of amendment the Parties shall give full effect to the amendments recorded in the Standard Reverse Determination Notice; and
(d) 
where the Operator (or the Substitute Operator where the Operator is in Default) has already advised of the Provision Amount for any subsequent Year pursuant to Clause 6.2 the Operator (or the Substitute Operator where the Operator is in Default) shall issue updated advice to each Licensee based on the revised Provision Amount calculated pursuant to Clause 2.6.9(i) or 2.6.9(ii) (as applicable); and
(e) 
where any Provision Invoice has already been issued by the Operator (or the Substitute Operator where the Operator is in Default) for any subsequent Year: 

(i) if the Licensee has already made payment or provided Alternative Provision in respect of the previously issued Provision Invoice and the recalculated Provision Amount calculated by the Operator (or the Substitute Operator where the Operator is in Default) pursuant to Clause 2.6.9(i) or 2.6.9(ii) (as applicable) is less than the amount of the Provision Invoice already satisfied, the Operator (or where the Licensee is the Operator, the Substitute Operator) shall serve a notice (a “Type VI Notice”) on the Trustee requiring it to refund the difference between the extant Provision Amount for such Licensee and the recalculated Provision Amount for such Licensee to such Licensee from monies held under the Trust Deed executed by such Licensee or return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the reduced amount; or

(ii) if the Licensee has not already made payment of the Provision Invoice or provided Alternative Provision in respect of the previously issued Provision Invoice (other than in any circumstance where the Licensee has failed to make payment of the Provision Invoice or provide Alternative Provision such that it is in Default pursuant to Clause 8.1), issue to the affected Licensee (copied to the other Parties) a notice cancelling the unpaid Provision Invoice and issue a replacement Provision Invoice for the recalculated Provision Amount calculated by the Operator (or the Substitute Operator where the Operator is in Default) pursuant to Clause 2.6.9(i) or 2.6.9(ii)(as applicable) for such Licensee which shall be payable in accordance with Clause 6.3.

3. Object

3.1 The object of this Agreement and the Trust Deeds to be entered into pursuant to its terms is to make provision for the costs of Decommissioning and to provide security for the performance of obligations under a Statutory Decommissioning Programme for the purposes of section 38A of the Act. Accordingly each Licensee shall place monies in trust and/or make Alternative Provision for the benefit of all other Licensees and the Additional Beneficiaries, in respect of its Licence Interest Share of the costs of Decommissioning in accordance with, and subject to the terms of, this Agreement.

3.2 If at any time a Party gives notice to the other Parties that it considers that the objectives of this Agreement can be met in a way which may be more beneficial to the Parties than as set out herein, taking into account, inter alia, tax considerations and the provisions of section 38A of the Act, then the Parties shall promptly meet and review the provisions of this Agreement in good faith. Such meeting shall be held within thirty (30) days of any such request.

3.3 Any Person (other than a Licensee) which:

3.3.1 is the recipient of a notice under section 29 of the Act in respect of any part of the Field Property which notice has not been withdrawn; or

3.3.2 has previously been the recipient of a notice under section 29 of the Act in respect of any part of the Field Property which notice has subsequently been withdrawn;]

shall be entitled to become a party to this Agreement in accordance with the terms and conditions of this Agreement, each such party being known for the purposes of this Agreement as a “Second Tier Participant”

3.4 Any Licensee which, after the date of this Agreement, assigns all of its Licence Interest but which on the date of completion of such assignment falls within the terms of Clause 3.3 shall automatically become a Second Tier Participant on such date. The Operator shall require any other Person falling within Clause 3.3 which notifies the Operator of its intention to become a Second Tier Participant after the date of this Agreement (a “New Party”) to execute a Deed of Adherence. Each Party appoints the Operator to be its attorney for the sole purpose of entering into each Deed of Adherence with a New Party on its behalf and in its name and each Party authorises the Operator to execute, by way of power of attorney or otherwise, such Deeds of Adherence.

3.5 Any Second Tier Participant may at any time withdraw from this Agreement by giving not less than ten (10) Business Days’ notice to the Operator. [Any Second Tier Participant which ceases to be the subject of a notice under section 29 of the Act shall, from the date of withdrawal of such a notice, automatically cease to be a party to this Agreement.]

3.6 The Operator shall promptly following any Person becoming or ceasing to be a Second Tier Participant amend Appendix 8 accordingly and shall provide copies of the amended Appendix 8 to all Parties and any Trustee and such amended Appendix 8 shall become Appendix 8 for the purposes of this Agreement.

3.7 This Agreement shall survive the termination of the JOA.

3.8 [This Agreement shall not be amended, rescinded or terminated without the prior written consent of the Secretary of State.]

4. Determination of Decommissioning Plan

4.1A
Each Licensee shall request a PRT Certificate from HMRC at the earliest opportunity in respect of each Chargeable Period and shall provide a copy of such PRT Certificate to the Operator and each other Party promptly upon receipt from HMRC. If the Operator has not received a PRT Certificate from any Licensee in respect of the Chargeable Period to 30th June of any Year by [14th September] in such Year or in respect of the Chargeable Period to 31st December in any Year by [14th March] in the following Year, the Operator shall (i) itself request such a PRT Certificate from HMRC; [and (ii) in the case of the Chargeable Period to 30th June of any Year, request the Licensee to provide to the Operator the information it provided to HMRC in respect of the Field for such Chargeable Period , setting out the same information and in the same format as a PRT Certificate (“Preliminary PRT Information”). Each Licensee which receives such a request shall provide such Preliminary PRT Information within five (5) Business Days of the request.]

4.1A.1
In its calculation of the Post-Tax Provision Amount for each Licensee pursuant to Clause 6.1, the Operator shall utilise the most recent PRT Certificate [or Preliminary PRT Information] provided to it.  [If the Operator has calculated the Post –Tax Provision Amount using Preliminary PRT Information and at any time prior to [25th September] in the Year prior to the Relevant Year, a new PRT Certificate in respect of any Licensee is received by the Operator, the Operator shall incorporate the data in such new PRT Certificate in its calculation of the Post-Tax Provision Amount for such Licensee for the Relevant Year pursuant to Clause 6.1.]

4.1A.2
If after [25th September] in the Year prior to the Relevant Year but prior to [25th September] in the Relevant Year, a new PRT Certificate is received in respect of any Licensee by the Operator, the Operator shall calculate the effect which such PRT Certificate would have on the Post-Tax Provision Amount in respect of such Licensee for the Relevant Year if it were to be used in the calculation in Clause 6.1, and: 


(i) if the effect is to increase the Provision Amount by more than [●%] or [£●] then the Operator shall within ten (10) Business Days after receipt of such PRT Certificate either:

(i) 
if the Licensee has already made payment or provided Alternative Provision in respect of the Relevant Year,  issue to the affected Licensee (copied to the other Parties) a supplemental Provision Invoice for the difference between the extant Provision Amount for such Licensee and the recalculated Provision Amount for such Licensee and the Licensee shall within [five (5)] Business Days of receipt of such supplemental Provision Invoice either (i) make payment of that difference to the Trustee to be held under the Trust Deed executed by such Licensee or (ii) provide Alternative Provision in respect of that difference pursuant to Clause 7 (or provide Alternative Provision for the increased amount in which case the Operator (or in respect of the Trustee of the Trust Deed executed by the Operator, the Substitute Operator) shall serve a notice (a “Type VI Notice”) on the Trustee requiring it to return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the increased amount); or 

(ii) 
if the Licensee has not already made payment of the Provision Invoice or provided Alternative Provision for the Relevant Year (other than in any circumstance where the Licensee has failed to make payment of the Provision Invoice or provide Alternative Provision such that it is in Default pursuant to Clause 8.1), issue to the affected Licensee (copied to the other Parties) a notice cancelling the unpaid Provision Invoice and issue a replacement Provision Invoice for the recalculated Provision Amount for such Licensee and the Licensee shall within [five (5)] Business Days of receipt of such supplemental Provision Invoice (or by 1st November if later) either (i) make payment of that Provision Amount to the Trustee to be held under the Trust Deed executed by such Licensee or (ii) provide Alternative Provision in respect of that Provision Amount pursuant to Clause 7 (or provide Alternative Provision for the recalculated amount.


If a Licensee fails to make payment or provide Alternative Provision in accordance with paragraph (a) or (b) of this Clause 4.1A.2 and fails within [five (5)] Business Days of being so requested by the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) to remedy such default, this shall constitute a Default; 

or 

(ii) if the effect is to decrease the Provision Amount by more than [●%] or [£●], the Operator (or in respect of the Trustee of the Trust Deed executed by the Operator, the Substitute Operator)  shall within ten (10) Business Days after receipt of such PRT Certificate serve a notice (a “Type VI Notice”) on the Trustee requiring it to refund the difference between the Provision Amount already provided by such Licensee and the recalculated Provision Amount for such Licensee to the affected Licensee from monies held under the Trust Deed executed by such Licensee or return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the reduced amount.

4.1B
Each Licensee shall notify the Operator and the other Parties promptly prior to making any election to carry back losses against earlier Chargeable Periods for the purposes of Petroleum Revenue Tax. Promptly on receipt of such a notification the Operator shall make a revised calculation of the Post-Tax Provision Amount for such Licensee and if as a result of such election the Licensee’s Provision Amount would increase by more than [%] or [£] then the Operator shall within ten (10) Business Days after receipt of such notice issue to such Licensee a supplemental Provision Invoice (copied to the other Parties) for the difference between the extant Provision Amount for such Licensee and the recalculated Provision Amount for such Licensee and the Licensee shall [within [five (5)] Business Days of receipt of such supplemental Provision Invoice and in any event] prior to submitting such election either (i) make payment of that difference to the Trustee to be held under the Trust Deed executed by such Licensee or (ii) provide Alternative Provision in respect of that difference pursuant to Clause 7 (or provide Alternative Provision for the increased amount in which case the Operator (or in respect of the Trustee of the Trust Deed executed by the Operator, the Substitute Operator) shall serve a notice (a “Type VI Notice”) on the Trustee requiring it to return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the increased amount. If a Licensee fails to make payment or provide Alternative Provision in accordance with this Clause 4.1B and fails within [five (5)] Business Days of being so requested by the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) to remedy such default, this shall constitute a Default.  If a Licensee makes such an election to carry back losses without having informed the Operator and other Parties promptly in accordance with this Clause 4.1B, the provisions of Clause 4.1D shall apply.

4.1C
Each Party shall (and shall procure that any Associated Persons shall) before making any claim in respect of PRT under a Decommissioning Relief Deed in circumstances of an Imposition, consult with the Operator and with all other Parties (other than the Defaulting Party which gave rise to the Imposition)  [and with any Third Tier Participants which it is aware may have incurred expenditure related to Decommissioning] in order to ensure that any available Tax Capacity of the Defaulting Party is allocated in accordance with the provisions of Paragraph 8 of Schedule 1 of the Decommissioning Relief Deed. If a Party fails to do so, and makes a claim which results in an allocation of the available Tax Capacity of the Defaulting Party which is not in accordance with Paragraph 8 of Schedule 1 of the Decommissioning Relief Deed, it shall within thirty (30) days of any request by the Operator (or the Substitute Operator if applicable) submit an amended claim in order to rectify the position and if it fails to do so, the provisions of Clause 4.1D shall apply.  

4.1D


(a)
If a Licensee has not complied with [the obligation to provide the Preliminary PRT Information as required by Clause 4.1A, or with] Clause 4.1 B or 4.1C, the Operator (or Substitute Operator if applicable) shall as soon as practicable and in any case within five (5)  Business Days of becoming aware of the non-compliance, notify the Parties of such breach, and unless the Parties (excluding the Licensee concerned) unanimously agree to waive such breach within five (5) Business Days of such notification, the Operator (or Substitute Operator if applicable) shall recalculate the Provision Amount in respect of such Licensee in accordance with Clause 6.1 and Appendix 5 but disregarding all PRT Relief that may otherwise have been taken into account in calculating TR, provide the Licensee with a new statement showing the recalculated Provision Amount and issue the Licensee with a supplemental Provision Invoice for the difference between the extant Provision Amount for such Licensee and the recalculated Provision Amount for such Licensee.

(b)
The Licensee shall within [twenty (20)] Business Days of receipt of such supplemental Provision Invoice either (i) make payment of that difference to the Trustee to be held under the Trust Deed executed by such Licensee or (ii) provide Alternative Provision in respect of that difference pursuant to Clause 7 (or provide Alternative Provision for the increased amount in which case the Operator (or in respect of the Trustee of the Trust Deed executed by the Operator, the Substitute Operator)  shall serve a notice (a “Type VI Notice”) on the Trustee requiring it to return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the increased amount). If a Licensee fails to make payment or provide Alternative Provision in accordance with this Clause 4.1D(b) and fails within [five (5)] Business Days of being so requested by the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) to remedy such default, this shall constitute a Default.

(c)
Thereafter, the Provision Amount for such Licensee will continue to be calculated disregarding all PRT Relief that may otherwise have been taken into account in calculating TR until such time as all Parties agree in writing that the provisions of this Clause 4.1D may be waived with respect to any prior breach of Clause 4.1B or C.

4.2 The Operator shall submit to the Parties by [30th June]
 in each Year beginning with the Year [prior to the Year] in which, in the reasonable opinion of the Operator, the Run-Down Period is likely to commence, a proposed Decommissioning schedule and budget (the “Proposed Plan”) including:

4.2.1 a geological/reservoir review of the Field;

4.2.2 an estimate of the dates on which Decommissioning will commence and be completed;

4.2.3 an estimate of the highest Net Cost during the immediately following Year (such immediately following Year being the “Relevant Year”);

4.2.4 an estimate of the lowest Net Value during the Relevant Year;

4.2.5 a copy of the most recent PRT Certificate[, or any Preliminary PRT Information] which has been received by the Operator if more recent, of each of the Licensees;

4.2.6 an estimate of the date of commencement of the Run-Down Period
;

4.2.7 for each Licensee, the estimated PRT Relief to be applied in respect of such Licensee in accordance with Clauses 4.1A, 6 and Appendix 5; and

4.2.8 all other matters relevant to the proper preparation for and management of Decommissioning, including but not limited to decommissioning options, alternative uses for Field Property, an assessment of eligibility for derogation from removal obligations, and the salvage value of Field Property where it cannot be reused.

4.3 The Proposed Plan shall require unanimous approval of the [Licensees/Parties]
 (other than [the Secretary of State or] a Defaulting Licensee) in accordance with Clause 4.3. [The Second Tier Participants shall have no right of approval of the Proposed Plan but shall be entitled to make written representations to the Licensees thereon.]

4.4 Each [Licensee/Party] (other than [the Secretary of State or] a Defaulting Licensee) shall give notice to the Operator within sixty (60) days of the date on which the Proposed Plan was submitted by the Operator whether it approves the Proposed Plan or whether it objects to any aspect of the Proposed Plan (and if it objects to the Proposed Plan it shall submit a written statement of its objections to the Operator with such notice). Any such [Licensee/Party] which fails to indicate its approval or otherwise within such sixty (60) day period shall be deemed to have approved the Proposed Plan. If any such [Licensee/Party] objects to the Proposed Plan (an “Objecting Party”) then all Parties shall meet promptly to discuss those objections and shall attempt to reach an amicable resolution. If no amicable resolution has been reached within ninety (90) days of submission of the Proposed Plan by the Operator, then any Objecting Party shall be entitled to refer the matter for Expert determination pursuant to Clause 11. The Expert shall be required to confirm that those elements of the estimates of Net Cost or Net Value [or PRT Relief]
 which have been the subject of objections have been made in accordance with this Agreement. If the Expert does not believe that those estimates are in accordance with the Agreement (including, in particular, Appendix 5) the Expert shall determine the estimates which should have been so made and the Operator shall incorporate the Expert’s determinations into the Proposed Plan. The Proposed Plan, as adjusted if applicable, shall then be deemed to be approved by all [Licensees/Parties] and shall become the Decommissioning Plan for the Relevant Year.

4.5 [Without prejudice to Clause 4.3, the Operator shall in accordance with Clause 11 periodically refer its estimates of Net Cost and Net Value [and PRT Relief] to an Expert who shall be asked to confirm that the estimates of Net Cost and Net Value [and PRT Relief] have been made in accordance with this Agreement. Such reference shall be made:

4.5.1 [Every X years] or [Every X years during the Initial Run-down Period then every year during the Later Run-Down Period]
; and

4.5.2 [if at any time the Operator estimates that either Net Cost or Net Value has altered by more than [10/20%] from the Decommissioning Plan most recently approved or deemed approved under this Clause]; and

4.5.3 in any year where there is no reference pursuant to Clause 4.4.1, on the written request of the Secretary of State made within sixty (60) days of the date on which the Proposed Plan was submitted by the Operator.]

4.6 If the Expert does not believe that those estimates have been made in accordance with this Agreement (including, in particular, Appendix 5) the Expert shall determine the estimates which should have been so made and the Operator shall incorporate the Expert’s determinations into the Proposed Plan (or the Decommissioning Plan as the case may be). The Proposed Plan (or the Decommissioning Plan as the case may be) as adjusted in accordance with the Expert’s determination shall then be deemed to be approved by the [Licensees/Parties] and shall become the Decommissioning Plan for the Relevant Year.

4.7 If at any time the Operator fails to submit a Proposed Plan pursuant to Clause 4.1, [or fails to refer its estimates of Net Cost and Net Value [and PRT Relief] to an Expert in accordance with Clause 4.4,] any Party shall be entitled to serve five (5) Business Days’ notice on the Operator requiring it to do so, and if it fails to do so within such five (5) Business Day period, such Party may itself refer to an Expert in accordance with Clause 11 the determination of Net Cost and Net Value [and PRT Relief].

5. Establishment of trust

5.1 Each Licensee agrees and undertakes contemporaneously with the signature of this Agreement to enter into a Trust Deed with a Trustee, in the form annexed as Appendix 1
. The Trustee shall be [The Law Debenture Trust Corporation p.l.c]. or such other professional trust corporation as the Non-Defaulting Licensees may from time to time unanimously agree.

5.2 Subject to Clause 7, each Licensee undertakes to pay to the relevant Trustee the Provision Amount calculated as being payable by that Licensee in accordance with Clause 6 for each Relevant Year.

5.3 [Each Licensee undertakes that it shall not amend, or agree to amend, the terms of any Trust Deed without the prior written consent of the Secretary of State.]

5.4 Each Licensee shall be responsible for paying the fees and expenses of the Trustee under the Trust Deed executed by such Licensee. In the event of failure by any Licensee to pay an invoice properly issued by the relevant Trustee under the Trust Deed by the due date, the Operator shall be entitled to pay such invoice as agent for such Licensee and the amount of such invoice shall constitute a debt due from such Licensee to the Operator. Pending repayment by the Defaulting Licensee such costs may be charged by the Operator to the Non-Defaulting Licensees in proportion to their Licence Interest Shares.

6. Licensee’s share of cost of Decommissioning

6.1 The Provision Amount in respect of each Licensee in respect of each Relevant Year (provided such Relevant Year or any part thereof is within the Run-Down Period) shall be calculated by the Operator in accordance with the following formulae, and determined in accordance with Clause 6.2:

Pre-Tax Provision Amount = (X x Y) [– Z] – F

Post-Tax Provision Amount = (X x Y) – TR + RBridge((8/12)TRPRT+(9/12)TRRFCT&SC) [– Z] – F 

Where:

X
such Licensee’s Licence Interest Share of the estimated Net Cost of Decommissioning as set out in the Decommissioning Plan for the Relevant Year

Y
a risk factor which shall be [●] during the Initial Run-down Period and [●] during the Later Run-down Period]

[Z
such Licensee’s Licence Interest Share of the estimated Net Value as set out in the Decommissioning Plan for the Relevant Year [provided that if only one Licensee remains, Z shall be deemed to be zero ]]

F
the amount of any existing provision made by such Licensee under Clauses 6 or 7 and which will remain in force throughout the Relevant Year and for this purpose the value of any such funds held by the Trustee under the Trust Deed executed by such Licensee shall be taken as at, and any Authorised Investments shall be valued at the mid-market closing price of such Authorised Investments as quoted in the Financial Times on, 1st September preceding the Relevant Year or, if 1st September is not a Business Day, on the next following Business Day (or if no such value is quoted then the value of those Authorised Investments at that time in the reasonable opinion of the Operator) and any Alternative Provision shall be given its headline value 

TR
The amount in respect of such Licensee calculated in accordance with Paragraph 6 of Appendix 5

TRPRT 


The Allowed PRT Relief in respect of such Licensee calculated in accordance with Paragraph 6 of Appendix 5

TRRFCT&SC 
The Allowed RFCT & SC Relief in respect of such Licensee calculated in accordance with Paragraph 6 of Appendix 5

RBridge 


An annual rate of bridging finance equal to SONIA Compounded in Arrears from [[1st April] two Years preceding such Relevant Year/[1st January]] to [31st March] in the Year preceding such Relevant Year [note: or insert such other [twelve (12)/three (3)] Month period as may be chosen by the Parties]+ [●] percentage points.
6.2 The Operator shall no later than [1st October] preceding each Relevant Year advise all [Licensees/Parties [(other than the Secretary of State)]] of the amounts resulting from the computations set out in Clause 6.1 for the Relevant Year on both the Pre-Tax Basis and the Post-Tax Basis. The Provision Amount to be provided by each Licensee shall be the Post-Tax Provision Amount unless otherwise provided pursuant to Clause 2.

The Operator shall issue an invoice for the Provision Amount (a “Provision Invoice”) to each Licensee for whom the Provision Amount is a positive number and shall copy such Provision Invoice to the relevant Trustee. If by 1st October, the Decommissioning Plan for the Relevant Year has yet to be approved or deemed approved under Clause 4, the Operator shall issue a Provision Invoice to each Licensee based on its Proposed Plan for the Relevant Year.

6.3 Each Licensee shall be obliged, unless it makes Alternative Provision in the Provision Amount pursuant to Clause 7 to make payment in full to the Trustee to be held under the Trust Deed executed by such Licensee of the Provision Amount by no later than [1st November] in the Year preceding the Relevant Year. Where Provision Invoices have been issued based on a Proposed Plan [(or there has been a reference to an Expert under Clause 4.4.2, as the case may be)]
 and:

6.3.1 the Provision Amount as calculated under the Decommissioning Plan is greater than that calculated under the Proposed Plan [(or the Provision Amount as calculated under the Decommissioning Plan deemed approved under Clause 4.5 is greater than that calculated under the Decommissioning Plan already approved for the Relevant Year)]
, the Operator shall issue to each Licensee a supplemental Provision Invoice for the balance and the Licensee shall either make payment of that balance to the Trustee to be held under the Trust Deed executed by such Licensee or provide Alternative Provision in respect of that balance pursuant to Clause 7 in either case against such supplemental Provision Invoice within fifteen (15) Business Days of receipt of the same; or

6.3.2 the Provision Amount as calculated under the Decommissioning Plan is less than that calculated under the Proposed Plan [(or the Provision Amount as calculated under the Decommissioning Plan deemed approved under Clause 4.5 is less than that calculated under the Decommissioning Plan already approved for the Relevant Year)]
, the Operator (or where the Licensee is the Operator, the Substitute Operator) shall serve a notice (a “Type VI Notice”) on the Trustee requiring it to refund the difference to each Licensee from monies held under the Trust Deed executed by such Licensee or return the previous Alternative Provision to such Licensee, or to such other person as the Licensee may nominate, for cancellation on receipt of Alternative Provision in the reduced amount.

6.4 The Provision Amount shall continue to be provided in accordance with this Agreement and the Run-Down Period shall continue until a date (the “End Date”) twelve (12) months after the date on which the Operator has provided a Close-Out Report to the Secretary of State provided that:

6.4.1 if any further work is required by the Secretary of State to be carried out during such twelve (12) month period then the Provision Amount shall continue to be provided in accordance with this Agreement for a further twelve (12) months after the completion of such work (and the End Date shall be adjusted accordingly); and

6.4.2 during such twelve (12) month period (and any extension thereto under this Clause 6.4) the Provision Amount to be provided by each Licensee shall be reduced to [five (5)] per cent]
 of the highest Gross Provision Amount required at any time during the five Relevant Years ending in the Year in which the Close-Out Report was submitted.

6.5 The Operator (or where the Operator is the sole Licensee, the Substitute Operator) shall notify all Parties when payment of any Provision Invoice is made and when payment of any Provision Invoice is overdue.

7. Alternative Provision

7.1 As an alternative to paying the Provision Amount to the relevant Trustee pursuant to Clause 6, each Licensee shall be entitled to make Alternative Provision to the relevant Trustee in an amount equal to the Provision Amount in any of the following ways
:

7.1.1 by standby irrevocable letter(s) of credit issued out of its United Kingdom [branch/lending office]
 by a Bank which is a Qualifying Surety, such letter(s) of credit being substantially in the form attached hereto as Appendix 3A or Appendix 3B (as the case may be), with a maturity date of midnight on 31st December of the Relevant Year in question [or any succeeding Year];

7.1.2 [by irrevocable, unconditional on demand payment bond given out of a United Kingdom branch by a Qualifying Surety other than the Licensee or an Affiliate of the Licensee concerned, which bond shall have an expiry date of midnight on 31st December of the Relevant Year in question or any succeeding Year and be substantially in the form attached hereto as Appendix 4 [and shall be accompanied by Counsel’s Opinion. The Licensee concerned shall immediately notify the other Parties if it becomes aware of any material adverse change in any material fact or circumstance on which Counsel’s Opinion relies]; or]

7.1.3 [by irrevocable, unconditional on demand payment bond by a Qualifying Surety which is an Affiliate of the Licensee concerned, or where the Licensee is the only or ultimate holding company in its group of companies, by the Licensee itself provided it is a Qualifying Surety, which bond shall have an expiry date of midnight on 31 December of the Relevant Year in question or any succeeding Year and be substantially in the form attached hereto as Appendix 4 and shall be accompanied by Counsel’s Opinion. The Licensee concerned shall immediately notify the other Parties if it becomes aware of any material adverse change in any material fact or circumstance on which Counsel’s Opinion relies; or] 

7.1.4 [by a guarantee from [the ultimate holding company of/an Affiliate of] the Licensee which is a Qualifying Surety which shall be substantially in the form attached hereto as Appendix 7 and shall be accompanied by Counsel’s Opinion. The Licensee concerned shall immediately notify the other Parties if the provider of the guarantee ceases to be its [ultimate holding company/Affiliate] or if it becomes aware of any material adverse change in any material fact or circumstance on which Counsel’s Opinion relies; or]

7.1.5 [by a combination of the above in aggregate totalling the Provision Amount for the Relevant Year; or]

7.1.6 [such other form of provision as may be agreed [unanimously] in writing by the Parties (other than a Defaulting Licensee) from time to time provided that such other form of provision constitutes security for the purposes of section 38A of the Act.]

7.2 Any decision as to whether a particular form of Alternative Provision is in substantially similar form to the relevant form attached to this Agreement shall [require the unanimous approval of the [Licensees/Parties] (other than a Defaulting Licensee)] [such approval not to be unreasonably withheld, conditioned or delayed].

7.3 Forms of Alternative Provision shall be expressed to be in favour of the relevant Trustee as trustee for the Licensees and Additional Beneficiaries. All original forms of Alternative Provision shall be given to the relevant Trustee and copies thereof shall be given to each Party.

7.4 Any Alternative Provision (other than a guarantee from an [ultimate holding company/Affiliate] with no expiry date) shall be renewed for each Relevant Year by no later than [1st November] preceding such Relevant Year provided that the renewed Alternative Provision may be stated to take effect from the expiry date of the expiring Alternative Provision. On provision of renewed Alternative Provision which takes immediate effect, a Licensee shall be entitled to request the relevant Trustee promptly to return to the relevant Licensee, or to such other Person as the relevant Licensee may nominate, the expiring Alternative Provision.

8. Default

8.1 Each of the following shall constitute an event of default in respect of a Licensee (each a “Default”):

8.1.1 the Licensee fails to comply with Clauses 2.4.2, 2.4.6, 2.6.9(e), 4.1A.2(i)(a), 4.1B, 4.1D(b), 6.3 or 7.1 in respect of the provision of any Provision Amount or Clauses 8.3.1 or 8.4.4 in respect of any Additional Payment and the Licensee fails within [five (5)] Business Days of being so requested by the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) either to make a payment to the relevant Trustee of an amount that would otherwise be required under Clause 2.4.2, 2.4.6, 2.6.9(e), 4.1A.2(i)(a), 4.1B, 4.1D(b), 6.3, 8.3.1 or 8.4.4 or to provide Alternative Provision in respect thereof; or

8.1.2 the Licensee fails to pay any Invoice (or any part thereof) as provided under Clause 9.2 or Clause 9.3, (as applicable); 

8.1.3 the Licensee has received a notice of default from the Operator under the JOA in respect of a failure to pay any invoice or satisfy any cash call issued by the Operator under the JOA other than an Invoice; or 

8.1.4 the Licensee becomes Insolvent; or

8.1.5 the issuer of any Alternative Provision on behalf of the Licensee becomes Insolvent and the Licensee fails within [five (5)] Business Days of being so requested by the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) either to pay to the relevant Trustee the Provision Amount calculated in accordance with Clause 6.1 in respect of that Relevant Year or to provide Alternative Provision in a like amount; or

8.1.6 the issuer of any Alternative Provision on behalf of the Licensee ceases to be a Qualifying Surety and the Licensee fails within [fifteen (15)] Business Days of being so requested by the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) either to pay to the relevant Trustee the Provision Amount calculated in accordance with Clause 6.1 in respect of that Relevant Year or to provide Alternative Provision in a like amount; or

8.1.7 the issuer of any Alternative Provision on behalf of the Licensee, in the case of an [ultimate holding company/Affiliate] guarantee, ceases to be the [ultimate holding company/Affiliate] of the Licensee, and the Licensee fails within [five (5)] Business Days of being so requested by the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) either to pay to the relevant Trustee the Provision Amount calculated in accordance with Clause 6.1 in respect of that Relevant Year or to provide Alternative Provision in a like amount; or

8.1.8 a Licensee fails to enter into a Trust Deed in accordance with Clause 5.1 within [five (5)] Business Days of a notice from the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) making reference to this Clause 8 and requiring it to so do;

8.1.9 a Licensee fails to renew or replace any Alternative Provision as required by Clause 7.4 or to make a payment to the relevant Trustee of the amount that would otherwise be required under Clause 6.3 within [five (5)] Business Days of a notice from the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) making reference to this Clause 8 and requiring it to so do; or

8.1.10 [in relation to any Alternative Provision there is, in the reasonable opinion of the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator), a material adverse change in any fact or matter on which Counsel’s Opinion expressly relies and the Licensee concerned fails within [five (5)] Business Days of a notice from the Operator (or the Substitute Operator, as the case may be) making reference to this Clause 8 and requiring it to so do to make a payment to the relevant Trustee of the amount that would otherwise be required under Clause 6.3 or provide Alternative Provision in a like amount promptly;]

8.1.11 the Licensee, being a sole Licensee, fails to carry out its obligations to submit and/or undertake any part of a Statutory Decommissioning Programme within any time limit stipulated by the Secretary of State pursuant to the Act.

8.2 Each Licensee undertakes promptly to notify the Operator (or where applicable the Substitute Operator) and the Trustee of the Defaulting Licensee as soon as it becomes aware of any Default and the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator), shall forthwith give notice (a “Default Notice”) to the Trustee requiring the relevant Trustee to realise any Authorised Investments and/or any Alternative Provision made by or relating to that Licensee (in any order it may see fit) (and to arrange for the issuer of any such Alternative Provision to transfer the realised funds directly to the relevant Trustee). Default under this Agreement shall constitute [Default under/a material breach of] the JOA.

8.2.1 [If a Default other than a Default pursuant to Clause 8.1.2 occurs:

(i) the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) shall promptly issue a Provision Invoice to each Non‑Defaulting Licensee requiring it to pay to the Trustee to be held on trust under the Trust Deed executed by such Non-Defaulting Licensee an amount which shall be equal to such Licensee’s Augmented Share of the Shortfall (if any) in the amount held by the relevant Trustee under the Trust Deed executed by the Defaulting Licensee (each an “Additional Amount”) and each Non-Defaulting Licensee shall pay (an “Additional Payment”) to the relevant Trustee or provide Alternative Provision in the amount of such Provision Invoice within fifteen (15) Business Days of such request; 

(ii) the Defaulting Licensee may remedy its Default at any time prior to the forfeiture or transfer of its Licence Interest pursuant to clause [17.6] of the JOA. If there is a Shortfall as described in Clause 8.3.1

 REF _Ref366597326 \r \h 
 \* MERGEFORMAT (i) then in order to remedy its Default the Defaulting Licensee shall (i) pay to the Trustee to be held on trust under the Trust Deed executed by such Defaulting Licensee an amount equal to such Shortfall or provide Alternative Provision for the same amount and when it has done so then the Operator (or where the Non-Defaulting Licensee is the Operator, the Substitute Operator) shall serve a notice (a “Type VI Notice”) on the Trustee of each Non-Defaulting Licensee requiring it to refund the Additional Amount paid by such Non-Defaulting Licensee to such Licensee from monies held under the Trust Deed executed by such Licensee or return the Alternative Provision in the Additional Amount to such Licensee, or to such other person as the Licensee may nominate, for cancellation and (ii) in addition pay to each Non-Defaulting Licensee interest at the Default Rate from the date any Additional Payment or Alternative Provision is made by a Non-Defaulting Licensee to the date of payment or provision of Alternative Provision in the amount of the Shortfall by the Defaulting Licensee. If the Default is not remedied then the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) shall continue to calculate the Provision Amount for each Non-Defaulting Licensee to include Additional Amounts on the basis set out in this Clause 8.3.1 unless and until Clause 8.4 applies.]

8.2.2 [Without prejudice to Clause 8.3.1, w/W]here a Default pursuant to Clause 8.1.2 occurs:

(i) the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) shall promptly issue an Invoice to each Non-Defaulting Licensee requiring it to pay its Augmented Share of outstanding part of the Invoice which gave rise to the Default. The Defaulting Licensee shall owe as a debt to each Non-Defaulting Licensee an amount equal to the value of the Invoice served by the Operator on such Non-Defaulting Licensee under this Clause 8.3.2
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 \* MERGEFORMAT (i);

(ii) the Defaulting Licensee may remedy its Default at any time prior to the forfeiture or transfer of its Licence Interest pursuant to clause [17.6] of the JOA by paying all debts which have arisen under Clause 8.3.2
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 \* MERGEFORMAT (i) and in addition paying to each Non-Defaulting Licensee interest at the Default Rate from the date any part of the Invoice which gave rise to the Default is paid by a Non-Defaulting Licensee to the date of payment in full by the Defaulting Licensee of all such debts.

8.3 Where the Defaulting Licensee’s Licence Interest is [forfeited/transferred] pursuant to clause [17.6] of the JOA the following provisions shall apply:

8.3.1 the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) shall promptly thereafter issue a notice on behalf of the Non-Defaulting Licensees (the “Contribution Notice”) to the Trustee of the Defaulting Licensee requiring that an amount ascertained in accordance with the following provisions of this Clause 8.4 be transferred from the funds held by the Trustee upon the trusts of the Defaulting Licensee’s Trust Deed to be held by the Trustee upon the trusts of the Trust Deeds of the Non-Defaulting Licensees to whom the Defaulting Licensee’s Licence Interest has been [forfeited/transferred];

8.3.2 the aggregate amount due under the Contribution Notice shall be an amount which is equal to the lesser of the Gross Provision Amount of the Defaulting Licensee in respect of the then Relevant Year and the amount then held by the Trustee on the trusts of the Defaulting Licensee’s Trust Deed (the “Transfer Amount”);

8.3.3 the issue of the Contribution Notice to the Trustee of the Defaulting Licensee shall constitute a notice (a “Type III Notice”) requiring that:

(i) the Transfer Amount (after realisation of any Authorised Investments if applicable) shall be apportioned between the Trustee(s) of the Non‑Defaulting Licensees to whom the Defaulting Licensee’s Licence Interest is [forfeited/transferred] pro rata to the proportions in which such Licence Interest has been acquired by such Non-Defaulting Licensees and shall be appropriated by the relevant Trustee(s) in those shares and thereafter be held by each of them as an accretion to the trust property held by each of them pursuant to the Trust Deeds of such Non-Defaulting Licensees; and

(ii) where Alternative Provision has been provided by the Defaulting Licensee the relevant Trustee shall promptly take steps to realise any such Alternative Provision and shall ensure that any proceeds shall be paid by the issuer directly to the Trustee of the Defaulting Licensee and thereafter promptly apportioned by such Trustee in the manner set out at paragraph (a) above;

8.3.4 if there is a Shortfall under the Trust Deed in respect of the Defaulting Licensee, the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) shall promptly issue Provision Invoices to the Non-Defaulting Licensees to whom the Defaulting Licensee’s Licence Interest is [forfeited/transferred] requiring them to make an Additional Payment or to provide additional or revised Alternative Provision pro rata to the proportions in which such Licence Interest has been acquired by them in respect of such Shortfall. Any Additional Payment or additional or revised Alternative Provision shall be provided within fifteen (15) Business Days of receipt of a Provision Invoice;

8.3.5 if after transfer of the Transfer Amount in accordance with Clause 8.4.3, any sum is still held by the relevant Trustee under the Trust Deed executed by the Defaulting Licensee, the Defaulting Licensee shall be entitled to request the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) to serve notice on the relevant Trustee (a “Type VI Notice”) requiring it to pay any such sum to the Defaulting Licensee and/or return any remaining Alternative Provision to the Defaulting Licensee, or to such other person as the Defaulting Licensee may nominate, for cancellation;

8.3.6 each Non-Defaulting Licensee shall indemnify and hold harmless the Defaulting Licensee against the Defaulting Licensee’s share of the costs of Decommissioning up to an amount equal to that part of the Transfer Amount transferred to be held on the trusts of its Trust Deed but:

(i) if there shall have been a Shortfall then the Defaulting Licensee shall owe to each Non-Defaulting Licensee by whom the Defaulting Licensee’s Licence Interest was acquired, and shall indemnify such Non-Defaulting Licensee in respect of, a proportion of the Shortfall equal to the proportion of the Licence Interest Share acquired by such Non-Defaulting Licensee, which sum shall be payable forthwith; and

(ii) if the Defaulting Licensee’s Licence Interest Share of the final aggregate cost of Decommissioning exceeds the Gross Provision Amount of the Defaulting Licensee in respect of the Relevant Year in which the Default occurred (inflated from the date of the transfer of the Transfer Amount to the date of Decommissioning in accordance with Appendix 5) then the Defaulting Licensee shall owe to each Non-Defaulting Licensee by whom the Defaulting Licensee’s Licence Interest was acquired, and shall indemnify such Non-Defaulting Licensee in respect of, a proportion of the excess equal to the proportion of such Licence Interest Share acquired by such Non-Defaulting Licensee, which sum shall be payable forthwith provided that where the Gross Provision Amount was calculated on a Post-Tax Basis, then any payment to such Non-Defaulting Licensee shall be adjusted to reflect any Decommissioning Relief and/or payment pursuant to a Decommissioning Relief Deed received by such Non-Defaulting Licensee in respect of such proportion of such excess.

8.4 If the Operator fails to carry out any of its obligations under this Agreement in any material respect:

8.4.1 such failure shall constitute a breach under the JOA justifying the removal of the Operator under the JOA;

8.4.2 the [remaining Licensees (other than any Defaulting Licensee) may, acting unanimously,][Substitute Operator may] carry out such obligations in the name of the Operator;

8.4.3 if the Operator is the sole Licensee or if all other Licensees are Defaulting Licensees, then the Second Tier Participants may, acting unanimously, carry out such obligations. Alternatively, the Second Tier Participants may appoint one of their number as “Operator” for the purposes of this Agreement. Any one of such Second Tier Participants may for this purpose serve a notice on all of the others nominating itself or another of such Second Tier Participants as Operator and if it shall not within [five (5)] Business Days have received any objection to such notice from any Second Tier Participant the nominated party shall be deemed to have been so appointed. If it shall receive any objection the nominating party shall promptly convene a meeting of all such Second Tier Participants at which they shall endeavour to reach agreement as to the choice of Operator.

8.5 If:

8.5.1 the Operator fails to carry out any of its obligations under this Agreement in any material respect; and

8.5.2 the Operator is the sole Licensee or if all other Licensees are Defaulting Licensees; and

8.5.3 there are no Second Tier Participants or no Second Tier Participant is willing to undertake the role of Operator for the purposes of this Agreement; and

8.5.4 a Person holds a letter signed by the Secretary of State confirming that such Person has a duty pursuant to a determination under section 34(7) of the Act to carry out a Statutory Decommissioning Programme and that, where more than one Person at that time has such a duty, the Secretary of State is reasonably satisfied that such Persons have agreed between themselves that the identified Person should act as Operator for the purposes of this Agreement;

then the Parties shall on request enter into a novation, in a form approved by the Parties, such approval not to be unreasonably withheld, conditioned or delayed, under which such Person accepts and assumes all of the rights and obligations of the Operator.

9. Payment of Decommissioning costs

9.1 If the Operator issues an Invoice to a Licensee pursuant to the JOA then the Invoice shall specify the Post-Tax Value and the Tax Relief Element of the Invoice, unless the Provision Amount being provided at such date is the Pre-Tax Provision Amount in which case the Invoice shall express the invoiced amount in its totality. Within [ten (10)] days of receipt of such Invoice the Licensee shall notify the Operator in writing how it proposes payment of such Invoice is to be made (an “Election Notice”).  The options from which the Licensee may elect payment to be made are as follows:

9.1.1 the Licensee may specify that it wishes to make payment of the Invoice in full directly to the Operator, in which case the provisions of Clause 9.2 shall apply; or

9.1.2 where the Trustee of the Trust Deed executed by such Licensee holds funds in cash (including any Authorised Investments) as a result of: 

(i) payment of the Provision Amount having been made by such Licensee in cash in accordance with Clause 6.3; or 

(ii) there having been a prior exercise of Clause 8.2 in respect of such Licensee such that any Alternative Provision in respect of such Licensee has already been realised by the Trustee of the Trust Deed; 

(iii) a transfer in cash pursuant to Clause 8.4;

the Licensee may specify that it wishes all or part of the Invoice to be settled by way of a payment out of the trust under the Trust Deed executed by it (the “Trust Portion of the Invoice”), in which case the provisions of Clause 9.3  shall apply provided that the amount so specified as the Trust Portion of the Invoice may not exceed the lesser of: 

(i)
either the Post-Tax Value of the Invoice if the Provision Amount in respect of the Licensee is the Post-Tax Provision Amount, or one hundred percent (100%) of the Invoice if the Provision Amount in respect of the Licensee is the Pre-Tax Provision Amount; and 

(ii)
the amount of cash (including Authorised Investments) held by the Trustee of the Trust Deed executed by such Licensee at the date of issue of such Invoice, 

and if such Election Notice specifies that less than one hundred percent (100%) of the Invoice is to be paid out of the trust under the Trust Deed executed by such Licensee, the Licensee shall be deemed to have elected to make payment of the remainder of the Invoice in full directly to the Operator (the “Non-Trust Portion of the Invoice”); or

9.1.3 if the Licensee fails to make notification to the Operator pursuant to this Clause 9.1 within such [ten (10)] day period, the Licensee shall be deemed to have elected to make payment of the Invoice in full in accordance with Clause 9.1.1.

9.2 Where the Licensee has made or is deemed to have made an election in accordance with Clause 9.1.1:

9.2.1 if an Invoice is paid by the Licensee in full by the due date for payment of such Invoice, such Licensee shall not be in Default;

9.2.2 if any Invoice is not paid by a Licensee in full by the due date for payment, the Operator (or where the Licensee is the Operator, the Substitute Operator) shall forthwith issue a notice to the Licensee indicating that if payment of such Invoice is not received within [five (5)] Business Days of the notice then the Operator (or where the Licensee is the Operator, the Substitute Operator) shall request the relevant Trustee to make payment of the Post-Tax Value of the Invoice and to pay the Operator (or where the Licensee is the Operator, the Substitute Operator) the Post-Tax Value of the Invoice from the sums then held by it under the Trust Deed executed by such Licensee.  If payment is received from the Licensee within such five (5) Business Day period then such Licensee shall not be in Default.  If payment is not received from the Licensee within such [five (5)] Business Day period then Licensee shall be in Default; and: 

(i)  the Operator (or where the Licensee is the Operator, the Substitute Operator) shall forthwith give notice (a “Type I Notice”) to the relevant Trustee requiring the relevant Trustee to make payment of Post-Tax Value of the Invoice to the Operator  (or where the Licensee is the Operator, the Substitute Operator) from sums held by it under the Trust Deed executed by such Licensee, and if there are insufficient funds, to realise any Authorised Investments and/or any Alternative Provision made by or relating to that Licensee (in any order it may see fit) necessary to allow the Trustee to make payment of the Post-Tax Value of the Invoice (and to arrange for the issuer of any such Alternative Provision to transfer the realised funds directly to the relevant Trustee) and to make payment to the Operator (or where the Licensee is the Operator, the Substitute Operator) of the Post-Tax Value of the Invoice from the sums then held by it under the Trust Deed executed by such Licensee; and

(ii) (where the Provision Amount is the Post-Tax Provision Amount) give notice to the Non-Defaulting Licensees requiring them to pay their Augmented Share of the Tax Relief Element of such Invoice in accordance with Clause 8.3.2(i); and

(iii) (where the Provision Amount is the Post-Tax Provision Amount), then unless and until the Licensee has remedied its Default in full in accordance with 8.3.2(ii) any payments out of the Defaulting Licensee’s trust subsequent to the Default shall be deemed to be payments made by the Non-Defaulting Licensees to the extent of its Augmented Share of such payments; and
(iv) if the aggregate of the amounts deemed to have been paid by any Non-Defaulting Licensee pursuant to Clause 9.2.2(iii) in respect of any Invoice and any Decommissioning Relief or payment pursuant to a Decommissioning Relief Deed received by such Non-Defaulting Licensee in respect of the relevant Invoice exceed its Augmented Share of the aggregate of the Post -Tax Value and the Tax Relief Element of the Invoice then the excess above its Augmented Share of the aggregate of the Post-Tax Value and Tax Relief Element of the Invoice shall be paid by the Non-Defaulting Licensee to the Trustee of the Trust Deed executed by such Defaulting Licensee; and 
9.2.3 if the Provision Amount being provided at the relevant time is the Pre-Tax Provision Amount all references to Post-Tax Value in Clause 9.2.2 shall be deemed to be references to the full value of the Invoice.

9.3 Where the Licensee has made an election in accordance with Clause 9.1.2:

9.3.1 the Operator (or where the Licensee is the Operator, the Substitute Operator) shall forthwith give notice (a “Type I Notice”) to the Trustee (copied to the relevant Licensee) requiring the relevant Trustee to make payment of the Trust Portion of the Invoice to the Operator (or where the Licensee is the Operator, the Substitute Operator)  from the sums held by it under the Trust Deed executed by such Licensee and the relevant Licensee shall pay to the Operator (or where the Licensee is the Operator, the Substitute Operator) the Non-Trust Portion of the Invoice (if any) by the due date for payment of such Invoice; 

9.3.2 if the Trust Portion of the Invoice and the Non-Trust Portion of the Invoice are both paid in full in accordance with Clause 9.3.1, such Licensee shall not be in Default ;

9.3.3 if either (i) the Trust Portion of the Invoice is not received in full promptly by the Operator from the Trustee of the Trust Deed executed by such Licensee or (ii) the Non-Trust Portion of the Invoice is not paid in full by the Licensee by the due date for payment, the Operator (or where the Licensee is the Operator, the Substitute Operator) shall forthwith issue a notice to the Licensee indicating that if payment of such Invoice (or relevant part thereof) is not received within [five (5)] Business Days of the notice then such Licensee shall be in Default;

9.3.4 if payment of all outstanding parts of the Invoice are received either from the Licensee or transferred to the Operator (or where the Licensee is the Operator, the Substitute Operator) from the Trustee of the Trust Deed executed by such Licensee within such [five (5)] Business Day period then the Licensee shall not be in Default;  

9.3.5 if payment of any outstanding part of the Invoice is not received by the Operator (or where the Licensee is the Operator, the Substitute Operator) from the Licensee or out of the trust under the Trust Deed executed by such Licensee within such [five (5)] Business Day period then the Licensee shall be in Default and the Operator (or where the Licensee is the Operator, the Substitute Operator) shall forthwith: 

(i) give notice (a “Type I Notice”) to the relevant Trustee requiring the relevant Trustee to make payment of the outstanding part of the Invoice (provided that where the Provision Amount in respect of the Defaulting Licensee at the relevant time is the Post-Tax Provision Amount payments out of the Trust in relation to the Invoice shall not exceed the Post-Tax Value of the Invoice) (the “Outstanding Balance”) to the Operator (or where the Licensee is the Operator, the Substitute Operator) from sums held by it under the Trust Deed executed by such Licensee, and if there are insufficient funds, to realise any Authorised Investments and/or any Alternative Provision made by or relating to that Licensee (in any order it may see fit) necessary to allow the Trustee to make payment of the Outstanding Balance (and to arrange for the issuer of any such Alternative Provision to transfer the realised funds directly to the relevant Trustee) and to make payment to the Operator (or where the Licensee is the Operator, the Substitute Operator) of the Outstanding Balance from the sums then held by it under the Trust Deed executed by such Licensee; and

(ii) give notice to the Non-Defaulting Licensees requiring them to pay their Augmented Share of such outstanding part of the Invoice in accordance with Clause 8.3.2(i).

9.4 Where there has been a Default pursuant to Clause 9.3.5, the following provisions shall apply:

9.4.1 (where the Provision Amount is the Pre-Tax Provision Amount) if the Trustee subsequently satisfies the Type I Notice by making payment to the Operator (or where the Licensee is the Operator, the Substitute Operator) of the outstanding part of the Invoice prior to any forfeiture or transfer of the Defaulting Licensee’s Licence Interest, then such payment shall be deemed to have been made by the Licensee for the purposes of remedying its Default in accordance with Clause 8.3.2(ii); or

9.4.2 
if the Operator (or where the Licensee is the Operator, the Substitute Operator) did not receive payment in full of any Invoice in accordance with Clause 9.3.4 then unless and until the Licensee has remedied its Default in full in accordance with Clause 8.3.2(ii) any payments received by the Operator (or where the Licensee is the Operator, the Substitute Operator) from the relevant Trust whether before or after the Default in respect of such Invoice shall be deemed to have been payments made to the Operator (or where the Licensee is the Operator, the Substitute Operator) by each Non-Defaulting Licensee to the extent of its Augmented Share of such payments;  and

9.4.3 
if the aggregate of the amounts deemed to have been paid by any Non-Defaulting Licensee pursuant to Clause 9.4.2 in respect of any Invoice and any Decommissioning Relief or payment pursuant to a Decommissioning Relief Deed received by such Non-Defaulting Licensee in respect of the relevant Invoice exceed its Augmented Share of the aggregate of the Post- Tax Value and the Tax Relief Element of the Invoice then the excess above  its Augmented Share of the aggregate of the Post-Tax Value and the Tax Relief Element of the Invoice  shall be paid by such Non-Defaulting Licensee to the Trustee of the Trust Deed executed by the Defaulting Licensee.

9.5 In any case where payment is made to the Operator (or where the Licensee is the Operator, the Substitute Operator) out of the Trust established by such Licensee, the Operator (or where the Licensee is the Operator, the Substitute Operator) shall, as applicable, use such payment (i) if such Invoice remains unpaid, to pay such Invoice, (ii) if the Non-Defaulting Licensees have already made payment to the Operator (or where the Licensee is the Operator, the Substitute Operator) in respect of such Invoice (or part thereof), to reimburse the Non-Defaulting Licensees or (iii) if the Licensee has made payment of the Invoice in accordance with Clause 9.2 or 9.3 due to a failure by the Trustee to make the required payment as set out in the Type I Notice and if the Trustee subsequently satisfies the Type I Notice by making the payment of the Invoice to the Operator, to reimburse the Licensee for the value of the Invoice (or part thereof) which was paid by the Licensee.

9.6 Where a Licensee has made an election in accordance with Clause 9.1.2 and provided that the Licensee has paid the Non-Trust Portion of the Invoice and the Trust Portion of the Invoice has been met by the relevant Trustee,  if the aggregate of the amounts paid out of the Trust of a Licensee pursuant to Clause 9.3 in respect of any Invoice and any Decommissioning Relief or payment pursuant to a Decommissioning Relief Deed received by such Licensee in respect of the relevant Invoice exceed the gross value (exclusive of VAT) of the Invoice then the excess above such gross value shall be paid by the Licensee to the Trustee of the Trust Deed executed by it.

9.7 Upon payment of an Invoice in full by a Licensee as set out in Clause 9.2 or upon payment of the Non-Trust Portion of an Invoice in accordance with Clause 9.3, provided that in the latter case the Trust Portion of the Invoice has been received from the Trustee of the Trust Deed executed by such Licensee and provided in either case that the Licensee is not in Default, the Operator (or where the Licensee is the Operator and it has given evidence to the Substitute Operator of such payment, the Substitute Operator) shall within five (5) Business Days of receipt of such payment give notice to the relevant Trustee (a “Type II Notice”) requiring the relevant Trustee:

9.7.1 if and to the extent that the Trustee holds funds in cash (including any Authorised Investments) as a result of payment of the Provision Amount having been made by such Licensee in cash in accordance with Clause 6.3; or there having been a prior exercise of Clause 8.2 in respect of such Licensee such that any Alternative Provision in respect of such Licensee has already been realised by the Trustee of the Trust Deed, to reimburse the Licensee from the sums held by it under the Trust Deed executed by such Licensee for payments made directly by the Licensee and if there are insufficient funds to do so, to realise any Authorised Investments held under the relevant Trust Deed; or

9.7.2 to return to the Licensee, or to such other person as the Licensee may nominate, for cancellation any Alternative Provision in respect of that Licensee on receipt of Alternative Provision in an amount reduced by the amount of payments made directly by the Licensee; or

9.7.3 carry out a combination of the actions in Clauses 9.7.1 and 9.7.2 equalling in aggregate the payments made directly by the Licensee;

provided that, during any period in which the Provision Amount is the Post-Tax Provision Amount, a Licensee shall not be entitled to any reimbursement or reduction of Alternative Provision pursuant to this Clause 9.7 in respect of any payments made by the Licensee in respect of the Tax Relief Element nor to reimbursement or reduction in Alternative Provision or any combination thereof in excess of the Post-Tax Value of the Invoice.
9.8 If a Second Tier Participant [or Third Tier Participant] has been made subject by the Secretary of State under Sections 29 or 34 of the Act to a duty to carry out the whole or any part of a Statutory Decommissioning Programme in respect of the Field and has incurred or reasonably anticipates that it will incur in the following [thirty (30)] days expenditure relating to such Statutory Decommissioning Programme pursuant to that duty the Second Tier Participant [or Third Tier Participant] as the case may be, shall be entitled to serve notice (each an “Additional Beneficiary Notice”) on the Operator (copied to all Licensees) attaching evidence of any expenditure incurred or to be incurred and requesting reimbursement or payment in respect of that expenditure (each an “Additional Beneficiary Expenditure”).

9.9 Upon receipt of an Additional Beneficiary Notice, the Operator shall within five (5) Business Days acknowledge receipt of such Additional Beneficiary Notice and within [ten (10) Business Days] indicate to the Additional Beneficiary if it is satisfied (acting reasonably) with the evidence provided under Clause 9.8, or if it is not so satisfied, give written reasons why it is not so satisfied. If the Operator is so satisfied it shall promptly thereafter:

9.9.1 give notice to each Licensee confirming that Additional Beneficiary Expenditure has been or is to be incurred by an Additional Beneficiary and confirming the proportion of the Additional Beneficiary Expenditure for which that Licensee is then liable in proportion to their relevant Licence Interest Share (each a “Licensee Contribution”);

9.9.2 give notice to the relevant Trustee (a “Type VII Notice”) requesting that the relevant Additional Beneficiary or Additional Beneficiaries (as the case may be) be reimbursed or partially reimbursed to the extent of the Post-Tax Value of the relevant Licensee Contribution either from:

(i) the sums held by the relevant Trustee under the Trust Deed executed by such Licensee (after realisation of any Authorised Investments if applicable); and/or

(ii) if there are insufficient funds held by the relevant Trustee under the Trust Deed executed by such Licensee to make the required Licensee Contribution, by realising any Alternative Provision made by the relevant Licensee;

provided that during any period where security is provided on a Post-Tax Basis, the aggregate Licensee Contributions of all Licensees shall not exceed the Post-Tax Value of the Additional Beneficiary Expenditure.  

During any period in which the Provision Amount is the Pre-Tax Provision Amount (i) any notice given by the Operator to a Trustee pursuant to this Clause 9.9.2 requiring the relevant Trustee to reimburse the Additional Beneficiary or Additional Beneficiaries (as the case may be) shall require such Trustee to reimburse the full value of the Licensee Contribution(s).

9.10 If following realisation of Alternative Provision there are still insufficient funds held by the relevant Trustee under the Trust Deed executed by any Licensee to meet the Post-Tax Value of its Licensee Contribution, and the relevant Trustee so notifies the Operator, the Operator shall be entitled to serve further Type VII Notices on the relevant Trustees under the Trust Deeds executed by the other Licensees requiring the balance outstanding to be paid from the funds held by such Trustees to the Additional Beneficiary in proportion to the respective Licence Interest Shares of such Licensees and the process set out in this Clause 9.10 shall be repeated until either the Post-Tax Value or the full value of the Additional Beneficiary Expenditure (as may be applicable) has been fully reimbursed to the Additional Beneficiary or all sums held under the Trust Deeds in respect of all Licensees have been exhausted.

9.11 If the Secretary of State has pursuant to section 33 of the Act prepared a Statutory Decommissioning Programme and/or pursuant to section 37(3) of the Act determined to carry out the whole or any part of a Statutory Decommissioning Programme, and the Secretary of State has incurred or reasonably anticipates that he/she will incur in the following [thirty (30)] days expenditure relating to the preparation and carrying out of such Statutory Decommissioning Programme, the Secretary of State shall be entitled to:

9.11.1 give notice to each Licensee stating that such expenditure has been or is to be incurred and confirming the proportion of such expenditure for which that Licensee is then liable and for these purposes the Secretary of State shall be entitled to rely on the most recent information in his possession regarding the Licence Interest of each Licensee (each a “BEIS Contribution”); and

9.11.2 give notice to the relevant Trustee (a “Type VII Notice”) requesting that the Secretary of State be reimbursed or partially reimbursed by a Licensee to the extent of the Post-Tax Value of its BEIS Contribution either from:

(i) the sums held by the relevant Trustee under the Trust Deed executed by such Licensee (after realisation of any Authorised Investments if applicable); and/or

(ii) if there are insufficient funds held by the relevant Trustee under the Trust Deed executed by such Licensee to make the required BEIS Contribution, by realising any Alternative Provision made by the relevant Licensee.

provided that during any period where security is provided on a Post-Tax Basis, the aggregate BEIS Contributions of all Licensees shall not exceed the Post-Tax Value of the expenditure incurred or reasonably anticipated to be incurred  by the Secretary of State.  

During any period in which the Provision Amount is the Pre-Tax Provision Amount any notice given by the Secretary of State to a Trustee pursuant to this Clause 9.11.2 requiring the relevant Trustee to reimburse the Secretary of State shall require such Trustee to reimburse the full value of its BEIS Contribution.

9.12 If following realisation of Alternative Provision there are still insufficient funds held by the relevant Trustee under the Trust Deed executed by such Licensee to meet the Post-Tax Value of its BEIS Contribution, and the relevant Trustee so notifies the Secretary of State, then the Secretary of State shall be entitled to serve further Type VII Notices on the other Licensees requiring the balance outstanding to be paid by such Licensees in proportion to their respective Licence Interest Shares under this Agreement and the process set out in this Clause 9.12 shall be repeated until either the  Post-Tax Value or the full value of the BEIS Contribution (as may be applicable)  has been fully reimbursed or all sums held under the Trust Deeds in respect of all Licensees have been exhausted.

9.13 Where the Provision Amount is the Post-Tax Provision Amount, any Party [or any Third Tier Participant] which has incurred expenditure in relation to Decommissioning as the result of a Default by any Licensee may, from time to time, submit a notice to the Operator (an “Allocation Claim” in accordance with the following provisions:

9.13.1 An Allocation Claim may be submitted if: 

(i) in the case of a Licensee, the actual costs it has incurred in financing its Augmented Share of any Tax Relief Element of any Invoice have exceeded the Bridge Finance Factor; 

(ii) in the case of a Licensee, the aggregate of the actual Decommissioning Relief (together with any payment under its Decommissioning Relief Deed) it has received in respect of its Augmented Share of any Invoice is less than its Augmented Share of the Tax Relief Element of such Invoice; or  

(iii) in the case of a Party or a Third Tier Participant, in any other way it has not been fully reimbursed for the costs it has incurred as a consequence of the Default.

9.13.2 Any Allocation Claim shall be supported by such evidence as the Operator may reasonably request in support of such claims.  

9.13.3 Where a Party [or any Third Tier Participant] has executed or has the benefit of a Decommissioning Relief Deed, no Allocation Claim shall be made in respect of any amount which can be claimed pursuant to such Decommissioning Relief Deed, unless a Claim Statement has been submitted by the relevant Party [or Third Tier Participant] in respect of the amounts which are the subject of the Allocation Claim, and a period of one hundred and twenty (120) days has passed since such Claim Statement was submitted.

9.13.4 Upon receipt of an Allocation Claim, the Operator shall forthwith notify the Parties [and any Third Tier Participant which has served an Additional Beneficiary Notice] of the Allocation Claim and thereafter the Parties (excluding any Defaulting Licensee) [and any Third Tier Participant which has served an Additional Beneficiary Notice] shall meet at reasonable intervals to discuss the manner in which the payments made by the Trustee(s) of the Trust Deed executed by the Defaulting Licensee(s) have been allocated to them.  If all Parties [(and any Third Tier Participant  which has served an Additional Beneficiary Notice)] which have incurred expenditure on Decommissioning agree that such  payment has not been allocated on a fair and equitable basis, the Parties [(or any Third Tier Participant as applicable)] which have received payments from the Trustee(s) of the Trust Deed(s) of the Defaulting Licensee(s) shall make such payments to the other Parties [(or any Third Tier Participant as applicable)]  which have incurred expenditure on Decommissioning as shall be necessary to ensure such fair and equitable allocation.  [If no amicable resolution has been reached within ninety (90) days of receipt of the submission of the Allocation Claim to the Operator, the Party [(or Third Tier Participant as applicable)] which submitted the Allocation Claim shall be entitled to refer the matter for Expert determination pursuant to Clause 11.]

9.13.5 Where any Allocation Claim is not satisfied as set out in Clause 9.13.4, the Operator shall reserve such Allocation Claims as it accepts are fair and equitable (and any Allocation Claims made by the Operator which have been accepted as fair and equitable by the Substitute Operator) until it concludes that all other costs of Decommissioning have been met and that the End Date has occurred. If at the End Date the Trustee of the Defaulting Licensee still holds any sums under the Trust Deed executed by such Defaulting Licensee, the Operator shall give notice to the relevant Trustee (a “Type VII Notice”) requesting that the Party [or Third Tier Participant as applicable] which submitted the Allocation Claim be reimbursed or partially reimbursed either from the sums held by the Trustee under the Trust Deed executed by such Defaulting Licensee (after realisation of any Authorised Investments and/or any Alternative Provision made by the relevant Defaulting Licensee if applicable).  

9.13.6 If the sums held by the relevant Trustee are insufficient to meet all such Allocation Claims in full, the Operator shall allocate such sums as remain to the relevant Parties [and/or Third Tier Participants (as applicable)] pro rata to their outstanding Allocation Claims.

9.14 When the Operator determines that the costs of Decommissioning have been met and that the End Date has occurred it shall serve notice to such effect on all the Parties [and any Third Tier Participants which have served Additional Beneficiary Notices)], provided that the Operator shall not serve such notice until any process pursuant to Clause 9.13 has been completed in respect of any Allocation Claim. If any Party provides within ten (10) Business Days of such a notice reasoned objections to the Operator’s determination, the Parties shall meet promptly to discuss those objections and shall attempt to reach an amicable resolution. If no amicable resolution has been reached within thirty (30) days of issue of the notice of determination by the Operator, the objecting Party shall refer the matter to an Expert to determine whether the End Date has occurred. If no objections are received, or if the Expert determines that the End Date has occurred, the Operator (or where the Licensee is the Operator, the Substitute Operator) shall promptly serve notice on each Trustee (a “Type IV Notice”) requiring it to:

(i) pay any sums held by the relevant Trustee under the Trust Deed executed by each Licensee (after realisation of any Authorised Investments if applicable) to the relevant Licensee; and

(ii) return any Alternative Provision to the relevant Licensees, or to such other person as such Licensees may nominate, for cancellation.

9.15 Neither the Operator, the Substitute Operator nor any Licensee shall in any circumstances other than as expressly provided for in this Agreement or the Trust Deed executed by such Licensee serve notice on the Operator or any Trustee requiring payment of any sums held by such Trustee or the realisation of any Alternative Provision.

9.16 The Operator shall ensure that each Party [and any Additional Beneficiary who has so requested] is kept fully informed when taking any action permitted or required by this Clause 9.

9.17 All costs and expenses properly incurred by the Operator in its performance of the relevant provisions of this Agreement shall be billed either to the joint account established under the JOA or, where the costs and expenses are attributable or relevant to one or more Licensees, to such Licensees (in accordance with their respective Licence Interest Shares).

9.18 Where security is provided under this Agreement on a Post-Tax Basis, without prejudice to any other provision of this Agreement:

9.18.1 for the purposes of (i) any Invoice to be issued by the Operator pursuant to Clause 9.1; (ii) the calculation of the Trust Portion of the Invoice under Clause 9.1.2(iii); and (iii) any payments to be made pursuant to a Type II Notice issued under Clause 9.7, the “Post-Tax Value” of such Invoice or payment shall be determined in accordance with the following formula:
Post- Tax Value = GV – (TRGV) 
Where:

GV =  the gross value (exclusive of any VAT) of the Invoice or payment
(TRGV) = the Decommissioning Relief in respect of the gross value (exclusive of any VAT) of the Invoice or payment and is the sum of (TRPRTGV) and (TRRFCT&SCGV)

(TRPRTGV) = the PRT Relief applicable to the gross value (exclusive of any VAT) of the Invoice or payment as set out in Clause 9.18.3
(TRRFCT&SCGV) = the Decommissioning Relief in respect of Corporation Tax applicable to the gross value (exclusive of any VAT) of the Invoice or payment and is calculated as follows:

[GV – (TRPRTGV)] x (rSC&RFCT)

Where:

rSC&RFCT = the guaranteed rate of Decommissioning Relief for Corporation Tax pursuant to Decommissioning Relief Deeds in an Imposition being, at the date of this Agreement, fifty per cent (50%)

9.18.2 except as provided in Clause 9.18.1, for the purposes of any payments in respect of the Post-Tax Value to be made by a Trustee under the Trust Deed executed by any Licensee under this Agreement, the Post-Tax Value of any such payment, whether an Invoice, Licensee Contribution, Additional Beneficiary Expenditure or BEIS Contribution, shall be determined in accordance with the following formula:

Post Tax Value = GV – (TRGV) + Bridge Finance Factor
Where:
GV   has the meaning given to it in Clause 9.18.1
(TRGV) and the related defined terms (TRPRTGV)  and (TRRFCT&SCGV)   have the meanings given in 9.18.1
RBridge has the meaning given to it in Clause 6.1
Bridge Finance Factor =  RBridge((8/12)TRPRTGV+(9/12)TRRFCT&SCGV). 
9.18.3 the Operator shall calculate the PRT Relief which is expected to be applied to any Invoice or payment on the basis that Invoices or payments will be set against the most recent Available Profits as set out in the most recent PRT Certificate of the Licensee from whose trust the payment is to be made (ignoring any profits yet to be allowed for the purposes of PRT Relief, but where Invoices or payments are to be set against the assessable profits of the Licensee and one or more predecessors, these shall be apportioned between the assessable profits of the Licensee and such predecessor(s) in such a manner as is just and reasonable having regard to the interests respectively transferred to the Licensee by such predecessor(s)) or such other basis as may be agreed as part of the Decommissioning Plan.

10. Assignment and withdrawal

10.1 No assignment or transfer of any rights, interests and obligations hereunder by any Party shall be made otherwise than in accordance with the provisions of this Clause 10. Any assignment or novation made pursuant to the provisions of this Clause 10 shall be subject to any necessary consents of the Secretary of State to the extent such consents are required.

10.2 If any Licensee (the “Assigning Party”) shall effect an assignment or novation of all or part of its right, title and interest in the Field (the “Assigned Interest”):

10.2.1 to a Person other than another Licensee (the “Assignee”) then such Assigning Party shall ensure that the Assignee enters into a novation, in a form approved by the Parties, such approval not to be unreasonably withheld, conditioned or delayed, accepting and assuming all of the rights and obligations of the Assigning Party under this Agreement in respect of the Assigned Interest and upon execution of the said novation and executing the Trust Deed required by the provisions of this Agreement, the Assignee shall accordingly have the benefit of the same rights and be subject to the same obligations under this Agreement previously held by the Assigning Party to the extent of the Assigned Interest. All costs and expenses pertaining to any such assignment and novation shall be the responsibility of the Assigning Party; or

10.2.2 to another Licensee then immediately upon completion of such assignment or novation, subject to Clause 10.3, the rights and obligations of the Assigning Party under this Agreement in respect of the Assigned Interest shall transfer to such Licensee.

10.3 It shall be a condition of any novation as set out in Clause 10.2.1 or of any transfer as set out in Clause 10.2.2 that the Assignee shall provide the Provision Amount or make Alternative Provision as required by the provisions of this Agreement in respect of the Assigned Interest (and if the Assignee would as a result of such assignment become the sole Licensee, the Provision Amount shall be recalculated in accordance with the provisions of Clause 6.1 in respect of its then existing Licence Interest Share). Upon such Provision Amount or Alternative Provision being provided to the relevant Trustee, then the Assigning Party shall be entitled to request the Operator (or where the Assigning Party is the Operator, the Substitute Operator) to, and the Operator (or Substitute Operator, as the case may be) then shall, give notice to the relevant Trustee (a “Type V Notice”) requiring that:

10.3.1 any sum then held by the relevant Trustee under the Trust Deed executed by the Assigning Party (after realisation of any Authorised Investments if applicable) should be paid to the Assigning Party; and/or

10.3.2 any Alternative Provision made by the Assigning Party should be returned to the Licensee, or to such other person as the Licensee may nominate, for cancellation,

provided that, where the Assigning Party assigns only part of its Licence Interest, the Provision Amount commensurate with its retained Licence Interest Share will remain held by the relevant Trustee under the Trust Deed executed by the Assigning Party and/or any Alternative Provision will be retained by the relevant Trustee until such time as it is replaced by Alternative Provision commensurate with its retained Licence Interest Share.

10.4 [[If any Licensee withdraws from the Licence prior to the Run-Down Period, the provisions of clause [●] of the JOA shall apply.] [If any Licensee withdraws from the Licence [during the Run-Down Period] then such Licensee (the “Withdrawing Party”) shall remain liable for the provision of funds to be held in trust in accordance with this Agreement as if it remained a Licensee, in which case for the purposes of this Agreement only, the Withdrawing Party shall be considered to be a Licensee to the extent of its Licence Interest Share immediately prior to such withdrawal and the acquisition by any other Licensee of all or part of such interest shall be disregarded.
]

10.5 If the Licensees intend to replace the Operator or the Operator resigns, then the Licensees shall notify the Trustee of each Trust Deed as soon as reasonably practicable and all Licensees, the incumbent Operator, and the successor Operator shall ensure, so far as reasonably practicable, that the successor Operator and the incumbent Operator co-operate fully to facilitate an efficient transfer of the Operator’s responsibilities.

11. Expert resolution

11.1 If any dispute, difference or matter of any kind arises which, under this Agreement, is required or permitted to be referred to an Expert for determination, then the relevant Party (the “Referring Party”) may serve notice on the other [Licensees/Parties] requiring the matter to be so determined in accordance with this Clause 11:

11.1.1 except as set out in Clauses 11.1.2 and 11.1.3, the Expert shall be selected by unanimous vote of the Licensees (save that a Defaulting Licensee shall be excluded for the purpose of determining unanimity). [Any Licensee may nominate a Person for consideration as a potential Expert.] or [Following service of a notice pursuant to Clause 11.1, each Licensee shall nominate three experts who are ready, willing and able to act. Each such expert shall be scored by all such Licensees in order of preference from 3 (highest preference) to 1 (lowest preference) and the expert with the highest score shall be selected. If there is a tie and the parties are unable within two (2) Business Days to select an expert from among the tied experts then lots shall be drawn to select an expert from among the tied experts;

11.1.2 in the case of a reference under Clause 4.4 [or a reference by the Secretary of State pursuant to Clause 4.6], the Expert selected by the Licensees pursuant to Clause 11.1.1 shall require the prior approval of the Secretary of State;

11.1.3 in the case of a reference by or including a Party other than a Licensee, the procedure set out in Clause 11.1.1 shall apply as if the references to Licensees were references to all Parties [(other than the Secretary of State)].

11.2 If the relevant Parties have not agreed upon the identity of the Person to be appointed as the Expert within ten (10) Business Days of service of the notice under Clause 11.1, any Party may apply to the [      ] to appoint an individual to act as the Expert in the reference requesting that the appointment be made within ten (10) Business Days of receipt of the application.

11.3 The Expert shall be qualified or experienced in a discipline appropriate to the nature of the matter in dispute. No Person shall be appointed as an Expert under this Clause 11 in any dispute in respect of which that Person has any financial or personal interest in the result of the Expert determination except by the prior written consent of all of the Parties.

11.4 The Expert shall be required as a condition of appointment to:

11.4.1 keep all matters relating to the appointment, the dispute and his determination confidential;

11.4.2 if the appointed Expert is a firm or company, nominate an individual as its representative; and

11.4.3 agree to keep expenditure incurred in the determination as low as may be practicable given the nature of the matter in dispute.

11.5 The Expert shall establish the procedure of the Expert determination so as to ensure the fair, expeditious and economical determination of the matter referred for determination. Without prejudice to the generality of its powers, the Expert may:

11.5.1 require the delivery of written or oral submissions by the Parties and limit or extend the time for delivery of such submissions;

11.5.2 require the production of documents or the attendance of people whom he considers could assist;

11.5.3 meet and question the Parties and their representatives together or separately;

11.5.4 limit the length of any written or oral submission; and/or

11.5.5 obtain legal or technical advice with the consent of all the Parties,

and the Parties shall comply with any request or direction of the Expert in relation to the conduct of the Expert determination provided that the Expert shall ensure that any written submission received from any Party is copied to all of the other Parties.

11.6 The Expert shall reach his decision on such basis as is fair and reasonable and complies with Legislation, taking into account good oil and gas industry practice, the terms of this Agreement and the objectives of the Parties in entering into this Agreement, his duty of care to all Parties [and Third Tier Participants] and all of the circumstances that the Expert believes are relevant to enable him to make his decision.

11.7 The Expert shall notify the Operator of his preliminary decision within thirty (30) Business Days of the date of acceptance of his appointment (or such longer period as the Parties may agree in writing or the Expert may decide provided that in the absence of agreement of the Parties he shall not extend the period of thirty (30) Business Days for reaching his decision by more than ten (10) Business Days in total). The Operator shall promptly copy such preliminary decision to all of the Parties. The Parties shall be given ten (10) Business Days from issue of the preliminary decision to them by the Operator to make representations on the preliminary decision and the Expert shall, having taken account of such representations, reach his final decision within thirty (30) days of notification of his preliminary decision to the Operator.

11.8 The final decision of the Expert shall be binding on all the Parties to this Agreement except in the case of fraud or manifest error. The Expert shall act as expert and not as arbitrator.

11.9 If the Expert fails to reach a final decision in accordance with Clause 11.7, any Party may request the appointment of another Expert, which shall be appointed in the same manner as the first Expert. On acceptance of appointment by the new Expert the appointment of the previous Expert shall cease. If prior to such acceptance the previous Expert shall have reached his decision, such decision shall be final and binding on the Parties in accordance with Clause 11.8 and the instruction of the new Expert shall be withdrawn.

11.10 The following provisions shall apply as to the Expert’s fees and expenses including those of any legal or technical advice obtained pursuant to Clause 11.5.5:

11.10.1 on any reference by the Operator pursuant to Clause 4.4 or by any Party pursuant to Clause 4.6, such fees and expenses shall be borne by the Licensees in proportion to their Licence Interest Shares except that where a reference is made by a Party in circumstances where the Operator has failed to submit a Proposed Plan pursuant to Clause 4.1, such fees and expenses shall be borne by the Party appointed as Operator in its individual capacity as the owner of a Licence Interest and not in its capacity as Operator;

11.10.2 on a reference by any Party pursuant to Clauses 4.3 or 9.13 such fees and expenses shall be borne by the Party making the reference;

11.10.3 in any other case the Expert shall have discretion to make directions with regard to those fees and expenses [provided that the Secretary of State shall on no account be made liable for any such fees and expenses]. If no such directions are made the Licensees shall be jointly liable for the Expert’s fees and expenses and shall bear such fees and expenses in equal shares.

11.11 [The Parties shall bear their own legal and other costs in relation to any determination.] [The Expert shall be entitled to determine that the legal and other costs of one Party in relation to the reference to the Expert shall be paid by another Party or Parties [(other than the Secretary of State)]. The Expert shall have power to assess those costs and may do so if requested by any Party.]

12. Confidentiality

12.1 All data and information acquired or received by any Party under this Agreement shall be held confidential during the continuance of this Agreement and for a period of five (5) years thereafter and, except as specifically provided under the terms of this Agreement or any Trust Deed or as may be required in order to enforce the terms of this Agreement or any Trust Deed, shall not be divulged in any way to any third party without the prior written approval of all of the Parties provided that any Party may, without such approval, disclose such data and information:

12.1.1 to any Affiliate of such Party upon obtaining a similar undertaking of confidentiality from such Affiliate; or

12.1.2 to an Additional Beneficiary for the purposes of this Agreement; or

12.1.3 to any outside professional consultants (including independent legal advisors) whose services are being used by a Party, upon obtaining a similar undertaking of confidentiality from such consultants (provided that in the case of independent legal advisors the Party shall only be required to procure that such legal counsel is bound by an obligation of confidentiality); or

12.1.4 to the relevant Trustee for the purposes of this Agreement; or

12.1.5 to a Qualifying Surety for the purposes of inducing such Qualifying Surety to issue or to consider issuing a letter of credit or payment bond pursuant to Clause 7; or

12.1.6 to any bank or financial institution from whom a Licensee is seeking or obtaining finance, or to any corporate credit rating agency, upon obtaining a similar undertaking of confidentiality from such bank, institution or agency; or

12.1.7 to the extent required by law or the regulations of any recognised stock exchange; or

12.1.8 in the case of a Licensee, to a bona fide prospective assignee of the whole or part of its Licence Interest upon obtaining a similar undertaking of confidentiality for such prospective assignee without the benefit of the exceptions in Clauses 12.1.4, 12.1.5 and 12.1.8; or

12.1.9 to the extent that the same has become generally available to the public other than by a breach of this Agreement.

12.2 In the event of any Party ceasing to hold a License Interest, such Party shall nevertheless remain bound by this Clause 12.

13. Notices

13.1 Except as otherwise provided in this Agreement, any notice or other document to be given under this Agreement shall be in writing and shall be deemed to be duly given if it (or the envelope containing it) identifies the Party to whom it is intended to be given as the addressee and:

13.1.1 it is delivered personally (including by courier service) at the respective addresses shown below or to such other address as a Party may by notice to the other Parties expressly substitute therefor; or

13.1.2 it is sent by (i) pre-paid registered post, recorded delivery or other fast postal service which provides proof of delivery, to the respective addresses shown below or (ii) facsimile transmission to the respective numbers shown below (or in each case to such other address and/or number as a Party may by notice to the other Party expressly substitute therefor).

13.2 The respective addresses for service are:

[Licensees]

[For each Second Tier Participants – the address set out against the name of such Second Tier Participant in Appendix 8]

[Secretary of State].

13.3 In proving the giving of a notice it shall be sufficient to prove that the notice was left or that the envelope containing such notice was properly addressed and despatched or that the facsimile was properly addressed and despatched (as the case may be).

13.4 Any notice duly given within the meaning of Clause 13.1 shall be deemed to have been both given and received:

13.4.1 if it is delivered in accordance with Clause 13.1.1, on such delivery;

13.4.2 if it is duly posted in accordance with Clause 13.1.2, on the date of delivery recorded by the postal service;

13.4.3 if transmitted by facsimile in accordance with Clause 13.1.2, on receipt by the sender of the correct transmission report.

13.5 In any case, if the time of the deemed receipt is after 1600 hours on any day at the place of receipt, notice shall be deemed to have been received at 0900 hours on the first Business Day thereafter.

13.6 Where this Agreement provides that a certain number of days’ notice shall be given before any act is required to be done or event occurs or any power is exercised then in computing such period, the day of delivery or service of such notice, demand, consent or other document and the day on which the act is required to be done or event occurs or the power is exercised for which notice has been given, shall not be counted in such number of days or period.

13.7 For the purposes of this Clause 13 “notice” shall include any request, demand, instructions or other document.

14. Third parties

14.1 Except as set out in Clause 14.2, the Parties intend that no provision of this Agreement shall confer any benefit on, nor be enforceable by any Person who is not a Party by virtue of the Contracts (Rights of Third Parties) Act 1999 (the “1999 Act”).

14.2 Subject to the remaining provisions of the Agreement:

14.2.1 Clauses [9.8, 9.9, 9.10], 9.11, [and] 9.12 [9.13] [and 9.16] are intended to be enforceable by the Secretary of State [or a Third Tier Participant], as the case may be, by virtue of the 1999 Act;

14.2.2 a Person falling within paragraph (c) of the definition of Operator shall be entitled to exercise the rights of Operator under this Agreement and under any Trust Deed until this Agreement is novated to the Operator pursuant to Clause 8.6.

14.3 Notwithstanding Clause 14.2, the Agreement may be rescinded, amended or varied by the Parties without notice to or the consent of any Person who is not a Party even if, as a result, that Person’s right to enforce a term of this Agreement may be varied or extinguished.

14.4 [The rights of any Third Tier Participant under Clause 14.2 shall be subject to the following:

14.4.1 such Third Tier Participant having served an Additional Beneficiary Notice on the Operator prior to the End Date; and

14.4.2 the Third Tier Participant’s written agreement to submit irrevocably to the exclusive jurisdiction of the English Courts in respect of all matters relating to such rights.]

14.5 The rights of any Operator under Clause 14.2 shall be subject to the Operator, in so far as may be practicable, carrying out the duties of Operator under this Agreement.

14.6 [In enforcing any right to which it is entitled by virtue of the 1999 Act and the provisions of this Agreement, the remedies of a Third Tier Participant shall be limited to damages.]

15. Miscellaneous

Costs and Expenses

15.1 Each Party shall bear its own costs and expenses in relation to the negotiation and execution of this Agreement.

Counterpart Execution

15.2 This Agreement may be executed in any number of counterparts and by different Parties on separate counterparts, each of which when so executed shall be an original but all the counterparts together shall constitute one and the same instrument.

Entire Agreement

15.3 This Agreement together with the Trust Deeds represents the entire agreement of the Parties in relation to its subject matter and supersedes any prior understandings, agreements or undertakings in relation thereto (other than the JOA).

Amendment

15.4 This Agreement shall not be amended except by written instrument executed by all the Parties.

Waiver

15.5 No waiver by any Party of any provisions of this Agreement shall be binding unless made expressly in writing. No waiver by any Party of any rights under this Agreement or arising out of any breach of this Agreement shall be considered as a waiver of any subsequent rights arising under the same or any other provision.

Severance

15.6 If any provision (or part thereof) of, or pursuant to, this Agreement is or becomes unlawful, void or unenforceable, the legality, validity or enforceability of any other part of that provision or any other provision shall not be affected but shall continue in full force and effect.

Precedence

15.7 In the event of any conflict between this Agreement and the JOA, the terms of this Agreement shall take precedence.

Law and Jurisdiction

15.8 This Agreement is governed by and shall be construed according to the laws of England and in respect of any dispute regarding the validity, enforceability or interpretation of this Agreement the Parties submit to the exclusive jurisdiction of the English courts.

IN WITNESS WHEREOF this Agreement has been duly executed by the Parties
 as a deed and delivered
 on the date first stated above.

	Executed as a deed by 
	)
	

	[[●] LIMITED]
	)
	……………………………………

	on being signed by:
	)
	Director

	…………………………………………
	)
	

	and 
	……………………………………
	)
	……………………………………

	
	
	Director/Secretary


	Executed as a deed by 
	)
	

	[[●] LIMITED]
	)
	……………………………………

	on being signed by:
	)
	Director

	…………………………………………
	)
	

	and 
	……………………………………
	)
	……………………………………

	
	
	Director/Secretary


	Executed as a deed by 
	)
	

	[[●] LIMITED]
	)
	……………………………………

	on being signed by:
	)
	Director

	…………………………………………
	)
	

	and 
	……………………………………
	)
	……………………………………

	
	
	Director/Secretary


Appendix 1
Trust Deed
	Dated
201[●]

	

	(1) [LICENSEE]

(2) [OPERATOR]

(3) [TRUSTEE]



	

	TRUST DEED IN RESPECT
OF THE DECOMMISSIONING SECURITY AGREEMENT
for
[●]

	


Reference: [Reference number to be allocated by Trustee]
	

	

	

	


THIS TRUST DEED is made the [●] day of 20[●]

BETWEEN:

(5) [LICENSEE] ([the “Relevant Licensee”); [one deed will be required for each licensee];

(6) [The OPERATOR from time to time under the Agreement being at the date of this Deed [●] (the “Operator”)][The Substitute Operator from time to time under the Agreement being at the date this Deed [●] (the “Substitute Operator”)] for and on behalf of the Licensees; and

(7) [TRUSTEE] (as “Trustee”).

WHEREAS:

(G) Pursuant to a joint operating agreement dated [●] 20[●] (the “JOA”) and to a decommissioning security agreement dated [●] 20[●] (the “Agreement”) entered into by, inter alia, the Relevant Licensee, the Relevant Licensee agreed to enter into a Trust Deed in favour of the Trustee for the benefit of the Licensees and the Additional Beneficiaries.

(H) This Deed sets out the terms upon which the Trustee will hold on trust any funds provided or Alternative Provision made by the Relevant Licensee for the benefit of the Licensees and the Additional Beneficiaries.

(I) The [Relevant Participant/Operator] has provided the Trustee with a certified true copy of the Agreement.

NOW THIS DEED WITNESSES and it is hereby agreed as follows:

16. 
Definitions

16.1 Except as expressly set out herein, terms used in this Deed shall have the meanings given to them in the Agreement and in addition the following words and phrases shall have the following meanings:

“Authorised Investments” means each of the authorised investments set out in Schedule 2;

“Beneficiaries”:  shall mean the Licensees and the Additional Beneficiaries as identified in Schedule 1;

“Deed” means this deed;

“Documents” means the Agreement, this Deed and any Alternative Provision;

“Expenses” means all remuneration, costs (including legal costs), liabilities, charges, expenses and damages sustained, charged or incurred by the Trustee at any time in connection with the Trust Assets or arising out of or in connection with the Documents in each case on a full indemnity basis;

“Trust Assets” means

(i) any Provision Amount paid to the Trustee by or on behalf of the Relevant Licensee from time to time and any interest thereon; and

(ii) any Alternative Provision made by the Relevant Licensee together with all amounts payable thereunder and any interest thereon; and

(iii) any Authorised Investments from time to time invested in pursuant to this Deed and the proceeds of realisation thereof and any interest or dividends thereon; and

(iv) any Additional Amount(s) payable pursuant to clause 8.3 of the Agreement; and

(v) any sums payable pursuant to clauses 8.4.4, clause 9.6 or clause 10.3 of the Agreement.

16.2 Except to the extent the context otherwise requires, any reference in this document to “this Deed” includes any document expressed to be supplemental hereto and which is entered into by the parties hereto pursuant to or in accordance with the provisions hereof.

16.3 In this Deed any reference to any statute or statutes or section or sections of any statute shall be deemed to be a reference to legislation of England and Wales or any statutory modification, re‑enactment or replacement thereof for the time being in force unless the contrary is stated.

16.4 References to the masculine gender include the feminine and neuter genders and vice versa and references to the singular number include the plural and vice versa.

16.5 References to Schedules, Clauses and Paragraphs are to the schedules, clauses and paragraphs of this Deed and the headings of clauses are inserted for ease of reference only and shall be ignored in construing this Deed.

16.6 References to any other documents referred to herein shall, unless otherwise stated, be deemed to include such documents as amended, varied, supplemented, or replaced from time to time in accordance with any requisite consents.

16.7 References to defined parties herein shall also be deemed to include references to their permitted respective successors, transferees and assigns.

17. Creation of trust and powers of Trustee

17.1 The Relevant Licensee shall, subject to and in accordance with the Agreement:

(i) pay to the Trustee the Provision Amount or make Alternative Provision to the Trustee on receipt of a Provision Invoice; and

(ii) pay to the Trustee the Provision Amount or make Alternative Provision to the Trustee in respect of each Additional Amount due under clause 8.3 of the Agreement and each sum due under clause 8.4.4 an/or clause 10.3 of the Agreement. 

The Trustee shall, subject to the terms of this Deed, be the legal owner of the Trust Assets and hold the same on trust to be applied for the benefit of the Beneficiaries in accordance with Clause 3. The Trustee shall not be bound to make any enquiry as to the amount or time of payment of any Provision Amount or any Additional Amount or the amount or time of provision of any Alternative Provision.

17.2 The Trustee shall have:

17.2.1 all the powers and discretions conferred on trustees by the Trustee Act 1925 and the Trustee Act 2000 (to the extent not inconsistent with the Documents);

17.2.2 all the powers and discretions conferred on the Trustee by the Documents.

17.3 Save as expressly provided in this Deed, the Trustee shall, as regards all trusts, powers, authorities and discretions vested in it by this Deed or by law, have absolute and uncontrolled discretion as to the exercise or non-exercise thereof.

18. Obligations of the Trustee

18.1 The Trustee shall promptly notify the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) of all payments received from and Alternative Provision made by the Relevant Licensee under the Documents.

18.2 The Trustee shall promptly place or invest all monies which are from time to time received and held by it under the trust contained in this Deed either:

18.2.1 on deposit with one or more Qualifying Sureties which are Banks, in each case in an interest bearing account denominated in Pounds in its name or under its control on such terms as the Trustee may think fit provided that such account shall be and be designated a trust account [or on money market deposit with one or more Qualifying Sureties which are Banks denominated in Pounds in its name or under its control] and provided that after deposit the Trustee shall be under no obligation to monitor whether the Qualifying Surety remains a Qualifying Surety or a Bank; or

18.2.2 in its name or under its control in any Authorised Investment which may be selected by the Trustee,

and shall invest such moneys in no other manner. For the avoidance of doubt, the Trustee shall accumulate any income received from monies or Authorised Investments held by it under the trusts contained in this Deed, shall hold such income as part of the Trust Assets and shall deal with such income in accordance with Clause 3.6.

18.3 The Trustee shall not be obliged to exercise the powers to place or invest monies in any Authorised Investments in accordance with Clause 3.2.2, but if it does, the objective of the Trustee when exercising those powers shall be, insofar as may be practicable, to invest all monies which are from time to time received by the Trustee under the trusts contained in this Deed so as to obtain a yield on such moneys at least equal to the Discount Rate. For the avoidance of doubt no liability shall attach to the Trustee in respect of any exercise (or non‑exercise) of its power to invest in Authorised Investments (including, without limitation, any liability for losses or under-performance).

18.4 The Trustee shall at all times hold the Trust Assets separate from other assets of the Trustee, shall not include the Trust Assets within the Trustee’s own books of account, and shall identify the Trust Assets in the Trustee’s records and, where practicable, in any registers of Authorised Investments, as being held on trust.

18.5 The Trustee shall [undertake or procure to be undertaken a valuation of the Trust Assets held by it pursuant to this Deed within five days of 1st September in each Year and at such other times as the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) may request and shall inform the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) and the Relevant Licensee of the results of any such valuation][provide to the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) an inventory of the Trust Assets held by it pursuant to this Deed within five days of 1st September in each Year and at such other times as the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) may request in order to allow the Trust Assets to be valued].

18.6 The Trustee shall deal with the Trust Assets only in the following circumstances and in the following ways:

18.6.1 on receipt of a Type I Notice from the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator), the Trustee shall promptly pay to the Operator the amount set out in such Notice; or

18.6.2 on receipt of a Type III Notice from the Operator (or where the Defaulting Licensee is the Operator, the Substitute Operator) the Trustee shall promptly make payments to the persons and in the amounts set out in such Notice; or

18.6.3 on receipt of a Type VII Notice from the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) or the Secretary of State, as the case may be, the Trustee shall promptly pay to the Additional Beneficiary (in the case of a Type VII Notice issued by the Operator (or where the Relevant Participant is the Operator or is an Affiliate of the Operator, the Substitute Licensee) pursuant to clause 9.9.2 or clause 9.10 of the Agreement) or to the Secretary of State (in the case of a Type VII Notice issued by the Operator (or where the Relevant Participant is the Operator or is an Affiliate of the Operator, the Substitute Licensee) or the Secretary of State pursuant to clause 9.11.2 or clause 9.12 of the Agreement) or to the Non-Defaulting Licensee (in the case of a Type VII Notice issued by the Operator (or where the Relevant Participant is the Operator or is an Affiliate of the Operator, the Substitute Licensee) pursuant to clause 9.13.5 of the Agreement) the amount specified in such Type VII Notice and if the Trust Assets are insufficient for such purpose shall so notify the Operator or the Secretary of State, as the case may be; or

18.6.4 on receipt of a Type II Notice from the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator), the Trustee shall (a) pay the amounts specified in such Type II Notice and/or (b) return any previous Alternative Provision to the Relevant Licensee, or to such other person as the Relevant Licensee may nominate, for cancellation on receipt of Alternative Provision from the Relevant Licensee in the reduced amount specified in such Type II Notice; or

18.6.5 on receipt of a Type IV Notice from the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) the Trustee shall transfer all sums held by the Trustee pursuant to this Deed and any relevant Documents to the Relevant Licensee and return any Alternative Provision to the Relevant Licensee, or to such other person as the Relevant Licensee may nominate, for cancellation; or

18.6.6 on receipt of a Type V Notice from the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) the Trustee shall transfer the sum stated in the Type V Notice and held by the Trustee pursuant to this Deed and any relevant Documents to the Relevant Licensee and/or return any Alternative Provision to the Relevant Licensee, or to such other person as the Relevant Licensee may nominate, for cancellation; or

18.6.7 on receipt of a Type VI Notice issued by the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) pursuant to clause 2.4.2, 2.4.6, [2.5.6(ii),] 2.6.9(b), 2.6.9(e), 4.1A.2(i)(a), 4.1A.2(ii), 4.1B, 4.1D(b), 6.3.2 or 8.3.1(ii) of the Agreement, the Trustee promptly pay to the Relevant Licensee the amount set out in such Notice or, as may be applicable, shall on receipt of Alternative Provision from the Relevant Licensee in the reduced amount specified in such Type VI Notice return the previous Alternative Provision to the Relevant Licensee, or to such other person as the Relevant Licensee may nominate, for cancellation; or

18.6.8 on receipt of a Type VI Notice issued by the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) pursuant to clause 8.4.5 of the Agreement, the Trustee shall transfer all sums held by the Trustee pursuant to this Deed and any relevant Documents to the Relevant Licensee and return any Alternative Provision to the Relevant Licensee, or to such other person as the Relevant Licensee may nominate,  for cancellation; or

18.6.9 the Trustee may deposit Trust Assets into the bank account [or money market deposit] referred to in Clause 3.2.1 or may withdraw monies from the Trust Assets held in the bank account [or the money market deposit] referred to in Clause 3.2.1 in order to invest in Authorised Investments; or

18.6.10 where the Trustee holds Alternative Provision or has invested in Authorised Investments under this Deed and the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) has served a Type I Notice, a Type II Notice, a Type III Notice, a Type IV Notice, a Type V Notice, a Type VI Notice or a Type VII Notice on the Trustee, if the monies held by the Trustee in the bank account [or money market deposit] referred to in Clause 3.2.1 are insufficient to make the payment required under such Notice, the Trustee shall as soon as reasonably practicable realise such Alternative Provision and/or Authorised Investments as are necessary to make such payment, and any balance of the proceeds of such realisation of Alternative Provision and/or Authorised Investments shall be held by it on the trusts contained in this Deed;

18.6.11 if on receipt of a Type VII Notice from the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator), (i) the Relevant Licensee is in Default, Clause 3.6.12 shall apply or (ii) if the Relevant Licensee is not in Default and the Trustee has insufficient funds (after having realised Authorised Investments as referred to in Clause 3.6.10) to make the payments required under such Notice, the Trustee shall promptly realise any Alternative Provision held by it under this Deed to the extent necessary to make the payment required under the Notice (except that where only a single demand may be made in respect of such Alternative Provision the Trustee shall, unless otherwise instructed in such Notice, realise such Alternative Provision to its maximum value, or if of unquantified value, to the value of the Provision Amount), ensuring that the proceeds are paid directly to the Trustee by the issuer, and shall then make the required payment, any balance to be held by the Trustee on the trusts contained this Deed;

18.6.12 on receipt of a Default Notice, the Trustee shall realise any Alternative Provision made by the Relevant Licensee to its maximum value, or if of unquantified value, to the value of the Provision Amount (ensuring that the proceeds are paid directly to the Trustee by the issuer) and the Trustee shall hold any proceeds of such realisation of Alternative Provision on the trusts contained in this Deed or, where a Type VII Notice has been received pursuant to clause 3.6.11(i), make the payments required under such Notice.

18.7 Any Default Notice, Type I Notice, Type II Notice, Type III Notice, Type IV Notice, Type V Notice, Type VI Notice or Type VII Notice shall be specifically marked as such and the Trustee shall be entitled to rely on any such notice as sufficient proof that payment can be made. Any payments to be made pursuant to this Clause 3 shall be made by the Trustee as soon as reasonably practicable.

18.8 All or any data and information acquired by the Trustee arising out of or in any way connected with this Deed or any other Document shall be kept confidential and shall only be used for purposes reasonably necessary in connection with the establishment and performance of the obligations contained in this Deed.

19. No obligation to take action

19.1 Other than as specifically provided in Clause 3 above, the Trustee shall not be obliged to exercise any trusts, rights, powers, duties, authorities or discretions conferred on it by, or to take any action under, any of the Documents or to take any proceedings against a Licensee, or any other Person for the recovery of any sum. However, the Trustee shall be so obliged, subject to the terms of this Deed, if it is instructed by all the Non-Defaulting Licensees and it is fully indemnified and/or secured to its satisfaction (including by way of payment to the Trustee in advance) by all such Non-Defaulting Licensees, against all costs, actions, proceedings, claims and demands to which it may thereby render itself liable and all claims and Expenses which it will or may sustain or incur in complying with such instructions.

19.2 Notwithstanding anything to the contrary, the Trustee may refrain from doing anything which might, in its opinion, constitute a breach of any law or regulation or be otherwise actionable at the suit of any Person, or which would require it to expend or risk its own funds or otherwise incur any financial liability if it shall have grounds for believing that the provision or repayment of such funds or adequate indemnity and/or security against such risk or liability is not assured to it, and may do anything which, in its opinion, is necessary or desirable to comply with any law or regulation of any jurisdiction.

20. Refrain from acting until receipt of Licensees’ unanimous directions

20.1 The Trustee may refrain from exercising any trusts, rights, powers, duties, authorities or discretions conferred on it or delegated to it under this Deed or any of the Documents (including the right to enforce the same) where the unanimous instructions/approval of the Non-Defaulting Licensees is required under any Document until it has received unanimous written instructions from the Non-Defaulting Licensees, and the Trustee shall not be obliged or required to act in accordance with any instructions of any Licensee given otherwise. Save as otherwise provided in this Deed, all instructions from the Non-Defaulting Licensees and any action or inaction authorised by them shall be binding on all of the Licensees.

20.2 The Trustee shall in all cases falling within Clause 5.1 be fully protected in acting, or refraining from acting under the Documents, in accordance with written instructions from the Non‑Defaulting Licensees.

21. Exclusion of liability

21.1 The Trustee is entitled to rely on any communication or document believed by it to be genuine and correct and to have been communicated or signed by the Person by whom it purports to be communicated or signed and shall not be liable to any Licensee or any Additional Beneficiary for the consequences of any such reliance.

21.2 The Trustee shall not be under any liability or responsibility of whatsoever kind to any Licensee or Additional Beneficiary for any statements, representations or warranties made or given by a Licensee in any of the Documents or for any information, or the completeness or accuracy of any information, given to any Person before or after the execution of this Deed in respect of any Licensee or any other matters relating to any Document.

21.3 Save as expressly set out herein, the Trustee shall be under no duty or obligation, either initially or on a continuing basis, to provide any Licensee or Additional Beneficiary with any information with respect to any Licensee, any Additional Beneficiary or any Document or any matter whatsoever relating to the Decommissioning Plan.

21.4 The Trustee shall not be responsible for the execution, effectiveness, genuineness, sufficiency, legality, validity, adequacy or enforceability of this Deed or of any of the Documents or the ability of the Trustee to exercise or carry out the rights, trusts, powers, duties, authorities and discretions conferred on it by them.

21.5 The Trustee shall be entitled to rely on the opinion or advice of, or information obtained from, any professional advisers selected by it given in connection with the Documents, or the deposit or placing of monies with a Qualifying Surety which is a Bank or the investment in Authorised Investments or any of them and shall not be liable to any Licensee or Additional Beneficiary or any other third party for any of the consequences of such reliance. Any such opinion or advice or information may be sent or obtained verbally or by letter, facsimile, e-mail or other written means and the Trustee shall not be liable for acting on any opinion or advice purporting to be so conveyed although the same shall contain some error or shall not be authentic. The Trustee shall use reasonable endeavours to ensure that any opinion, advice or information obtained verbally is confirmed in writing but such opinion, advice or information shall not be invalidated for the purposes of this Clause if not so confirmed.

21.6 The Trustee shall not be under any liability or responsibility of any kind to any Licensee, any Additional Beneficiary or any other third party arising out of or in relation to any failure or delay in performance or breach by any other Person of any of their respective obligations pursuant to this Deed or the Documents.

21.7 The Trustee shall not be liable for any failure, omission or defect in perfecting the security constituted by any Document or any security created thereby including, without limitation, any failure to register the same in accordance with the provisions of any of the Documents in respect of the property thereby charged.

21.8 Section 1 and Schedule 1 of the Trustee Act 2000 shall not apply to the Trustee in the discharge of (or in the omission to discharge) its functions under this Trust Deed.

21.9 Any liability of the Trustee under this Deed for any loss or damage arising out of the Trustee’s failure to comply with the terms of this Deed shall be limited as follows:

21.9.1 the Trustee shall only be liable for such loss or damage to the extent resulting from the fraud, negligence or wilful misconduct of the Trustee; and

21.9.2 in no event shall the Trustee (or its agents, delegates or sub-delegates) be liable for any consequential loss or damage including but not limited to loss of profits.

For the purposes of this Deed “wilful misconduct” shall mean an intentional and conscious disregard of the trusts under this Deed or the Trustee’s obligations under this Deed but shall not include an error of judgement or a mistake made in good faith in relation to any power, function or authority of the Trustee (or its agents, delegates or sub-delegates) under this Deed.

21.10 Subject to the provisions of Part V of the Criminal Justice Act 1993 (“Insider Dealing”) and any other enactment for the time being in force, neither the Trustee, its associates or affiliates nor any attorney, agent or other Person appointed by it hereunder or any director or other officer or employee of a corporation acting as a trustee of these presents shall be precluded from underwriting, guaranteeing the subscription of or subscribing for or otherwise acquiring, holding or dealing with any shares or debentures of any Licensee or of any other company in which a Licensee may be interested either with or without a commission or other remuneration or from entering into any contract of insurance with a Licensee for a premium or other consideration or from otherwise at any time contracting or entering into any contract or financial or other transaction with a Licensee or which the Trustee could have entered into if they were not in any fiduciary position or from being interested in any such contract or transaction and the Trustee shall not be in any way liable to account to any Licensee or any other Person for any profits made or share of brokerage or commission or benefits obtained by it or him thereby or in connection therewith or in relation to or otherwise arising out of any transaction (including any dealing with any money or assets held by the Trustee) permitted by or effected under or in connection with this Deed.

22. Notification of communications and information

22.1 The Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) shall notify the Trustee in writing on signature of this Deed of the identities of the Licensees and shall notify the Trustee in writing if there is any change in these. The Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) shall also notify the Trustee in writing if any Licensee is in Default. The Trustee shall be entitled to rely on such notifications and in the absence of any such notification shall be entitled to assume that the most recent information provided (including without limitation as to the identity of the Beneficiaries) is true, complete and up to date and that no Licensee is in Default other than any Licensee of whose Default notification has been given under this Clause.

22.2 The Relevant Licensee and the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) will each notify the Trustee of, and provide the Trustee with a copy of, any communication reasonably considered by it to be material to the Trustee on any matter concerning or relating to the Agreement or the Decommissioning Plan.

22.3 The Trustee shall use reasonable endeavours to notify each Licensee on receipt of any notices and documents or other information concerning the Agreement and/or the Decommissioning Plan and/or any other Licensee (including without limitation information regarding the occurrence of any Default and the enforcement of any Alternative Provision) but shall not be bound to disclose to any Person any information:

22.3.1 supplied by a Licensee to the Trustee in its capacity as trustee for the Licensees which is identified (by explicit reference to this Clause) by the Licensee at the time of supply as being sensitive information relating to a proposed transaction by the Licensee and supplied solely for the purpose of evaluating in consultation with the Trustee whether such transaction might require a waiver or amendment to any of the provisions contained in the Documents; or

22.3.2 relating to a Licensee or the Documents if the disclosure would or might in its opinion constitute a breach of any law or regulation or any duty of secrecy or confidentiality or be otherwise actionable at the suit of any Person.

23. Retirement and removal of Trustee

23.1 The Trustee may retire at any time without assigning any reason and without being responsible for any costs occasioned by such retirement provided that the Trustee shall give not less than [sixty (60)] days’ notice of its intention to retire to the Licensees.

23.2 Subject to Clause 8.4, the Trustee may be dismissed at any time on a unanimous decision of the Non-Defaulting Licensees without assigning any reason provided that not less than [ten (10) Business Days’/thirty (30) days’] notice of dismissal is given to the Trustee.

23.3 If the Non-Defaulting Licensees have not within [ten (10)] Business Days after notice of resignation or removal unanimously appointed a successor Trustee who accepts the appointment, the retiring Trustee may after consultation with such Non-Defaulting Licensees appoint a successor Trustee.

23.4 The resignation or removal of the retiring Trustee and the appointment of any successor Trustee will both become effective only on the successor Trustee notifying all the Licensees and the retiring Trustee that it accepts the appointment. On giving the notification, the successor Trustee will succeed to the position of the retiring Trustee and the term “Trustee” will mean the successor Trustee. Each of the parties to this Deed agrees to enter into such documents and agreements as are necessary to give the successor Trustee all the rights and obligations of the retiring Trustee under the Documents.

23.5 The retiring Trustee shall make available to the successor Trustee such documents and records and provide such assistance as the successor Trustee may reasonably request for the purposes of performing its functions as the Trustee under the Documents.

23.6 On its resignation or removal becoming effective, Clause 6 shall continue to benefit the retiring Trustee in respect of any action taken or not taken by it under or in connection with the Documents while it was the Trustee, and, subject to Clause 8.5 above, it shall have no further obligations under any of the Documents.

24. Remuneration of the Trustee

24.1 The Relevant Licensee shall pay to the Trustee remuneration for its services as Trustee at such rates and at such times as shall from time to time be agreed between the Relevant Licensee and the Trustee. The Relevant Licensee shall also pay or discharge all Expenses properly incurred by the Trustee in relation to the exercise of the Trustee’s powers and the performance of the Trustee’s duties under, and in any other manner in relation to, this Deed. The Relevant Licensee (or if the Relevant Licensee is in default the Operator) and the Trustee may at any time agree any alterations in the rate of remuneration payable to the Trustee under this Clause.

24.2 Upon being requested by the Relevant Licensee (or if the Relevant Licensee is in default the Operator) to undertake duties which the Trustee and the Relevant Licensee or the Operator, as the case may be, agree to be of an exceptional nature or otherwise outside the scope of the normal duties of the Trustee under these presents, the Relevant Licensee agrees to pay the Trustee such additional remuneration as may be agreed between the Trustee and the Relevant Licensee or the Operator, as the case may be. In the event of the Trustee and the Relevant Licensee or the Operator, as the case may be, failing to agree upon such additional remuneration or the remuneration payable under Clause 9.1 hereof, such matter shall be determined by an investment bank or person (acting as an expert) selected by the Trustee and unanimously approved by the Non-Defaulting Licensees, or failing such approval, nominated by the President for the time being of the Law Society, the expenses involved in such nomination and the fees of such investment bank or person being paid by the Relevant Licensee or the Operator, as the case may be, and the determination of such investment bank or person shall be conclusive and binding upon the Trustee, the Licensees and the Operator, except in the case of fraud or manifest error.

24.3 In the event of failure by the Relevant Licensee to pay any invoice properly issued by the Trustee under this clause by the due date, the Trustee may serve a copy of such invoice on the Operator and the Operator shall pay such invoice as agent for the Relevant Licensee and the amount of such invoice shall constitute a debt due from the Relevant Licensee to the Operator.

24.4 It is expressly declared as follows:

24.4.1 [the Trustee may (with the prior consent in writing of all of the Non-Defaulting Licensees such consent not to be unreasonably withheld or delayed) in the conduct of the trust business instead of acting personally employ and pay (directly or indirectly and on such terms as the Trustee shall think fit) an agent or delegate or sub-delegate (not being a Person to whom any Non-Defaulting Licensee has made reasonable objection) whether being a solicitor or other Person to transact or concur in transacting any business and to do or concur in doing all acts required to be done by the Trustee including the receipt and payment of money. The Trustee shall use reasonable endeavours to procure proper performance by any such agent or delegate or sub‑delegate of his duties but shall not be obliged to supervise the proceedings of such agent or delegate or sub-delegate and shall not be liable for any loss incurred by reason of any misconduct or default on the part of any such agent or delegate or sub‑delegate;]

24.4.2 the Trustee may in the execution and exercise of all or any of the trusts, powers and discretions vested in the Trustee by this Deed act by responsible officers or employees for the time being of such Trustee.

24.5 Without prejudice to the right of indemnity by law given to trustees, the Trustee and every attorney, agent or other Person appointed by it hereunder shall be indemnified by the Licensees against Expenses incurred by it or him in the execution or purported execution of the powers and trusts of this Deed of any powers, authorities or discretions vested in it or him pursuant to this Deed and against all actions, proceedings, costs, claims and demands in respect of any matter or thing done or omitted in any way relating to this Deed except to the extent that such Expenses, actions, proceedings, costs, claims and demands result from fraud, negligence or wilful misconduct and the Trustee may retain and pay out of any monies in its hands upon the trusts of this Deed the amount of any such Expenses and also the remuneration of the Trustee as hereinbefore provided. In the event of such retention or payment out the Trustee shall notify the Licensees thereof.

24.6 Except as herein otherwise expressly provided, the Trustee is hereby authorised to assume (without enquiry in the absence of knowledge by or express notice to it to the contrary) that the Licensees are duly performing and observing all the covenants and provisions to be performed and observed by them under this Deed and any Document and, notwithstanding knowledge by or notice to the Trustee of any breach of covenant or obligation by a Licensee, it shall be in the discretion of the Trustee whether to take any action or proceedings or to enforce the performance thereof; provided that in the case of notices received in accordance with Clause 3, these shall be conclusive as to the facts required by Clause 3 to be stated therein, absent fraud or manifest error.

24.7 The powers conferred by this Deed upon the Trustee shall be in addition to any powers which may from time to time be vested in it by the general law.

25. Duration

25.1 The perpetuity period applicable to this Deed shall be eighty (80) years.

25.2 The trust created by this Deed shall terminate following the service of:
25.2.1 a Type IV Notice; or

25.2.2 a Type V Notice; or 
25.2.3 a Type VI Notice served pursuant to Clause 8.4.5 of the Agreement,

and in each case when the Trustee has performed all of its obligations pursuant to Clause 3 and there are no remaining Trust Assets.

26. Notices

26.1 Except as otherwise provided in this Deed any notice or other document to be given under this Deed shall be in writing and shall be deemed to be duly given if it (or the envelope containing it) identifies the Party to whom it is intended to be given as the addressee and:

26.1.1 it is delivered personally (including by courier service) at the respective addresses shown below or to such other address as a Party may by notice to the other Party expressly substitute therefor; or

26.1.2 it is sent by (i) pre-paid registered post, recorded delivery or other fast postal service which provides proof of delivery, to the respective addresses shown below or (ii) facsimile transmission to the respective numbers shown below (or in each case to such other address and/or number as a Party may by notice to the other Party expressly substitute therefor).

26.2 The respective addresses for service are:

The Trustee [●]

Operator/Substitute Operator [●]

Relevant Licensee [●].

26.3 In proving the giving of a notice it shall be sufficient to prove that the notice was left or that the envelope containing such notice was properly addressed and despatched or that the facsimile was properly addressed and despatched (as the case may be).

26.4 Any notice duly given within the meaning of Clause 11.1 shall be deemed to have been both given and received:

26.4.1 if it is delivered in accordance with Clause 11.1.1, on such delivery;

26.4.2 if it is duly posted in accordance with Clause 11.1.2, on the date of delivery recorded by the postal service; or

26.4.3 if transmitted by facsimile in accordance with Clause 11.1.2, on receipt by the sender of the correct transmission report.

26.5 In any case, if the time of the deemed receipt is after 1600 hours on any day at the place of receipt, notice shall be deemed to have been received at 0900 hours on the first Business Day thereafter.

26.6 Where this Deed provides that a certain number of days’ notice shall be given before any act is required to be done or event occurs or any power is exercised then in computing such period, the day of delivery or service of such notice, demand, consent or other document and the day on which the act is required to be done or event occurs or the power is exercised for which notice has been given, shall not be counted in such number of days or period.

27. Rights of Third Parties

27.1 Except as set out in Clause 12.2, the parties to this Deed intend that no provision of this Deed shall confer any benefit on, nor be enforceable by any Person who is not a party hereto by virtue of the Contracts (Rights of Third Parties) Act 1999 (the “1999 Act”).

27.2 Subject to the remaining provisions of this Deed:

27.2.1 this Deed is intended to be enforceable by any Non-Defaulting Licensee;

27.2.2 Clause 3.6.3 is intended to be enforceable by an Additional Beneficiary;

27.2.3 Clause 6.9.2 is intended to be enforceable by an agent, delegate or sub-delegate of the Trustee.

27.3 Notwithstanding Clause 12.2, but subject to Clause 13, this Deed may be rescinded, amended or varied by the parties hereto without notice to or the consent of any third party even if, as a result, that third party’s right to enforce a term of this Deed may be varied or extinguished.

27.4 The rights of any Additional Beneficiary under Clause 12.2 shall be subject to the following:

27.4.1 such Additional Beneficiary having served an Additional Beneficiary Notice on the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) prior to the End Date, which Additional Beneficiary Notice has been copied to the Trustee; and

27.4.2 the Additional Beneficiary accepting and being bound by the exclusions of and limitations on the liability of the Trustee set out in Clause 6;

27.4.3 the Additional Beneficiary’s written agreement to submit irrevocably to the exclusive jurisdiction of the English Courts in respect of all matters relating to such rights.

27.5 In enforcing any right to which it is entitled by virtue of the 1999 Act and the provisions of this Deed, the remedies of an Additional Beneficiary shall be limited to damages.

28. Amendments

If the Relevant Licensee requests any amendment to this Deed or any Alternative Provision, the requesting Party shall promptly notify the remaining Licensees of such request and [subject to obtaining the consent of the Secretary of State required under clause 3.8 of the Agreement,]
 the Trustee shall have authority to agree such amendments, after receiving the unanimous approval in writing of each Non-Defaulting Licensee, such approval not to be unreasonably withheld, conditioned or delayed.

29. Counterparts

This Deed may be executed in any number of counterparts and by the different parties hereto on separate counterparts, each of which, when executed and delivered, shall constitute an original, but all the counterparts shall together constitute one and the same instrument.

30. Assignment

This Deed shall not be assignable except that, where the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) for the purposes of the Agreement changes then any replacement Operator (or Substitute Operator as the case may be) shall automatically become the Operator (or Substitute Operator as the case may be) for the purposes of this Deed and the new Operator (or Substitute Operator as the case may be) shall notify the Trustee of its appointment.

31. Governing Law and Jurisdiction

The law of England and Wales is the law applicable to this Deed and in respect of any dispute regarding the validity, enforceability or interpretation of this Agreement the parties hereto submit to the exclusive jurisdiction of the English courts.

IN WITNESS whereof this Deed has been entered into the day and year first above written.

Schedule 1
Beneficiaries
The Beneficiaries under this Trust Deed are:

1. The Licensees from time to time, being at the date of this Deed the following persons and thereafter such persons as shall become Licensees in accordance with the terms of the Agreement as notified to the Trustee from time to time by the Operator (or, where the Relevant Licensee is the Operator, the Substitute Operator);

2. The Second Tier Participants, being at the date of this Deed the following persons and thereafter such persons as may be notified to the Trustee from time to time by the Operator (or where the Relevant Licensee is the Operator, the Substitute Operator) by provision of an updated copy of Appendix 8 of the Agreement;

3. [The Third Tier Participants being any Person, other than a Licensee or a Second Tier Participant, who, by virtue of the provisions of sections 29 or 34 of the Petroleum Act 1998, may be made subject to a duty to secure that a Statutory Decommissioning Programme is carried out.]

4. The Secretary of State

Schedule 2
Authorised Investments
1. Securities issued by Her Majesty’s Government in the United Kingdom, the Government of Northern Ireland or the Government of the Isle of Man being fixed-interest securities registered in the United Kingdom or the Isle of Man Treasury Bills or Tax Reserve Certificates or fixed‑interest securities the payment of interest on which is guaranteed by Her Majesty’s Government in the United Kingdom or the Government of Northern Ireland in each case with a maximum maturity to the expected date of abandonment.

2. Securities issued by a Qualifying Surety being fixed-interest securities registered in the United Kingdom or the Isle of Man with a maximum maturity to the expected date of abandonment.

3. [Other.]

[RELEVANT LICENSEE]

	Executed as a deed by 
	)
	

	[[●] LIMITED]
	)
	……………………………………

	on being signed by:
	)
	Director

	…………………………………………
	)
	

	and 
	……………………………………
	)
	……………………………………

	
	
	Director/Secretary


[OPERATOR]

	Executed as a deed by 
	)
	

	[[●] LIMITED]
	)
	……………………………………

	on being signed by:
	)
	Director

	…………………………………………
	)
	

	and 
	……………………………………
	)
	……………………………………

	
	
	Director/Secretary


[THE TRUSTEE]

	Executed as a deed by 
	)
	

	[[●] LIMITED]
	)
	……………………………………

	on being signed by:
	)
	Director

	…………………………………………
	)
	

	and 
	……………………………………
	)
	……………………………………

	
	
	Director/Secretary


Appendix 2
Deed of Adherence
[To be executed as a Deed by each new Second Tier Participant]

THIS TRUST DEED OF ADHERENCE is made on [●]

BETWEEN:

(8) The Operator acting as attorney for and on behalf of the Parties; and

(9) [●] a company registered in [●] under number [●] whose registered office is at [●] (the “New Party”).

WHEREAS:

(J) This Deed is entered into pursuant to Clause 3.4 of a decommissioning security agreement dated [●] in respect of the [●] Field, a copy of which is attached hereto (the “Decommissioning Security Agreement”).

(K) The New Party wishes to become a party to the Decommissioning Security Agreement as a Second Tier Participant and enters into this Deed pursuant to and for the purposes of Clause 3.4 of the Decommissioning Security Agreement.

NOW THIS DEED WITNESSES as follows:
4. Terms defined in the Decommissioning Security Agreement shall (unless otherwise defined herein) have the same meaning in this Deed.

5. The New Party hereby agrees to participate in and be bound by all provisions of the Decommissioning Security Agreement in all respects as a party thereto.

6. In consideration of the New Party agreeing to be bound by the provisions of the Decommissioning Security Agreement, each Party hereby agrees to accept the New Party as a Second Tier Participant.

7. This Deed may be executed in any number of counterparts and it is recognised by the Parties and the New Party that each counterpart is an original but that all counterparts together constitute one and the same instrument.

8. This Deed shall be governed and construed by English law and each of the Parties and the New Party hereby submits to the exclusive jurisdiction of the English courts.

IN WITNESS of which the Parties, by their attorney the Operator, and the New Party have signed or sealed this instrument as a deed and have delivered it upon dating it.

	Executed as a deed by 
	)
	

	[[●] LIMITED]
	)
	……………………………………

	on being signed by:
	)
	Director

	…………………………………………
	)
	

	and 
	……………………………………
	)
	……………………………………

	
	
	Director/Secretary


	Executed as a deed by 
	)
	

	[[●] LIMITED]
	)
	……………………………………

	on being signed by:
	)
	Director

	…………………………………………
	)
	


	and 
	……………………………………
	)
	……………………………………

	
	
	Director/Secretary


Appendix 3A
Form of Letter of Credit for estimated Decommissioning costs (Single issuing bank)
STANDBY IRREVOCABLE LETTER OF CREDIT NO.[●]
ISSUED ON BEHALF OF [●]
IN RELATION TO THE TRUST DEED DATED [●] BETWEEN [●]
(Reference:[●])

Executed pursuant to the Decommissioning Security Agreement for [●] dated [●] to: Trustee (the “Trustee” which term shall include any transferee from time to time of the Trustee and of its rights under this Credit) as trustee for the Licensees and the Additional Beneficiaries (each as defined in the Agreement).

[●] (the “Bank”), hereby issues this Standby Irrevocable Letter of Credit No. [●] (the “Credit”) in favour of the Trustee upon the following terms and conditions:

9. In this Credit the following terms shall (subject as herein provided) have the following meanings:

“Agreement”:  a Decommissioning Security Agreement for [●] dated [●];

“Bank’s Office”:  [address and telex/fax number to which Demand Notice to be sent];

“Business Day”:  a day other than a Saturday or Sunday upon which banks are generally open for domestic and foreign exchange business in the City of London;

“Demand Notice”:  a demand addressed to the Bank in the form attached as the Schedule hereto executed by or on behalf of the Trustee;

“Effective Date”:  [●];

“Expiry Date”:  [31 December 20[●]] being the date this Credit expires;

“Maximum Amount”:  the sum of [£[●]];

“Previous Credit”:  an irrevocable standby letter of credit issued by the Bank to the Trustee pursuant to the Agreement in relation to the period [●] to [●]; [insert year prior to Effective Date] and

“Previous Credit Demand Amount”:  the amount set out in a demand notice served by the Trustee on the Bank under the Previous Credit.

10. Demand hereunder may only be made upon the Bank at the Bank’s Office upon presentation of a Demand Notice duly executed by the Trustee.

11. Subject to Clause 6 hereof, the Bank, subject as herein set forth, agrees to pay to the account specified in the Demand Notice during business hours in London the amount demanded in any Demand Notice up to the Maximum Amount (without deduction or set-off) on or before the fifth Business Day following the Bank’s receipt of such Demand Notice at the Bank’s Office.

12. Payment shall be made by the Bank under this Credit in Pounds Sterling.

13. Only one demand may be made under this Credit, which must be made in the form of a Demand Notice to be received by the Bank on or before the Expiry Date.

14. The Bank’s liability under this Credit shall (subject to Clause 5 hereof) not exceed the Maximum Amount. If the Trustee served a demand notice on the Bank pursuant to a Previous Credit in the period between the issuing of this Credit and the expiry of the Previous Credit, upon receipt by the Trustee of the Previous Credit Demand Amount the Maximum Amount under this Credit shall be reduced by an amount equal to the Previous Credit Demand Amount.

15. This Credit is issued subject to (except insofar as otherwise expressly stated) Uniform Customs and Practice for Documentary Credits, 2007 revision, ICC Publication No. 600, and is governed by English law. This Credit is transferable by the Trustee.

16. The Bank shall not be obliged to deal in any way in relation to this Credit with any person other than the Trustee notwithstanding that the Trustee is acting as the trustee for the Licensees and the Additional Beneficiaries. Accordingly, without prejudice to the foregoing, only the Trustee may issue a Demand Notice hereunder.

17. The Bank’s obligations under this Credit shall cease and this Credit shall expire upon the earlier of:

17.1 
the date on which the Bank has performed in full its obligations (whether actual or contingent) hereunder; and

17.2 midnight London time on the Expiry Date (except in respect of any demand validly made on the Bank before that time),

following which the Trustee shall return the original of this Credit to the Bank for cancellation.
Signed _______________________

authorised signatory of [●]

Date _______________________

Form of Demand Notice

To:
[BANK]

(Address of [registered] [notified] office)

Date:
[●]

TRUST DEED DATED [●] BETWEEN [●] 
(Reference:[●])

EXECUTED PURSUANT TO THE DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●]
(the “Agreement”)

DEMAND NOTICE

Dear Sirs

We refer to the Standby Irrevocable Letter of Credit No [●] (the “Credit”) issued by you on the [●] day of [●] 20[●] in favour of the Trustee, as therein defined.

In accordance with Clause 3 of the Credit, the Bank has agreed to make payment to the Trustee on demand and accordingly we, as Trustee, hereby request payment of the sum of £[●] (such payment to be made without deduction or set-off) to be made to the Trustee’s account at: [insert details of relevant Account]

[Name and address of Bank]

Account No: [●]

Sort code: [●]

to be made by [manner of transfer] no later than the fifth Business Day (as defined in the Credit) following the Bank’s receipt of this demand.

Yours faithfully

Trustee

_______________________

Duly authorised signatory

Appendix 3B
Form of Letter of Credit for estimated Decommissioning costs (Agent issuing for consortium)

STANDBY IRREVOCABLE LETTER OF CREDIT NO.[●]
ISSUED ON BEHALF OF [●]
IN RELATION TO THE TRUST DATED [●] BETWEEN [●] 
(Reference: [●])

EXECUTED PURSUANT TO THE DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●]
To: Trustee (the “Trustee” which term shall include any transferee from time to time of the Trustee and of its rights under this Credit) as trustee for the Licensees and the Additional Beneficiaries (as defined in the Agreement).

The Banks and financial institutions listed in the Schedule hereto hereby issue, through [●] (the “Agent”), this Standby Irrevocable Letter of Credit No. [●] (the “Credit”) in favour of the Trustee upon the following terms and conditions:

18. In this Credit the following terms shall (subject as herein provided) have the following meanings:

“Agent’s Office”:  [address and telex/fax number to which Demand Notice to be sent];

“Agreement”:  a Decommissioning Security Agreement dated [●];

“Bank”:  any bank or financial institution participating in this Letter of Credit and specified in the Schedule hereto and “Banks” shall be construed accordingly;

“Business Day”:  a day other than a Saturday or Sunday upon which banks are generally open for domestic and foreign exchange business in the City of London;

“Demand Notice”:  a demand addressed to the Agent in the form attached as the Schedule hereto executed by or on behalf of the Trustee;

“Effective Date”:  [●];

“Expiry Date”:  [31st December 20[●] being the date this Credit expires];

“Maximum Amount”:  [£ ];

“Previous Credit”:  an irrevocable standby letter of credit issued by the Agent to the Trustee pursuant to the Agreement in relation to the period [●] to [●]; [insert year prior to Effective Date] and

“Previous Credit Demand Amount”:  the amount set out in a demand notice served by the Trustee on the Agent under the Previous Credit.

19. This Credit is signed by the Agent solely as agent for each of the Banks [other than itself]. Demand hereunder may only be made upon the Agent at the Agent’s Office upon presentation of a Demand Notice duly executed by the Trustee. The Agent shall have no liability in relation to any demand hereunder (except to the extent that it is also a Bank) and no responsibility if this Credit is or becomes void, voidable or unenforceable in any respect.

20. Subject to Clause 6 hereof, the liability of each Bank under this Credit is several and, in relation to the amount demanded under this Credit shall be in the proportion represented by the *[fraction %] set opposite its name in the Schedule hereto. No Bank shall be liable to pay any amount remaining unpaid by any other Bank under this Credit.

21. Subject as herein set forth, the Banks agree to pay to the account specified in the Demand Notice during business hours in London the amount demanded in any Demand Notice up to the Maximum Amount on or before the fifth Business Day following the Agent’s receipt of such Demand Notice at the Agent’s Office.

22. Payment shall be made under this Credit in Pounds Sterling.

23. Only one demand may be made under this Credit, which must be made in the form of a Demand Notice to be received by the Agent on or before the Expiry Date. If the Trustee served a demand notice on the Banks pursuant to a Previous Credit in the period between the issuing of this Credit and the expiry of the Previous Credit, upon receipt by the Trustee of the Previous Credit Demand Amount the Maximum Amount under this Credit shall be reduced by an amount equal to the Previous Credit Demand Amount.

24. The Banks’ liability under this Credit shall (subject to Clauses 3 and 6 hereof) not exceed the Maximum Amount.

25. This Credit is issued subject to (except so far as otherwise expressly stated) Uniform Customs and Practice for Documentary Credits, 2007 revision, ICC Publication No. 600, and is governed by English Law. This Credit is transferable by the Trustee in whole only with the prior consent of the Agent, such consent not to be unreasonably withheld or delayed.

26. Neither the Agent nor any of the Banks shall be obliged to deal in any way in relation to this Credit with any person other than the Trustee or, in relation to payment, the payee under Clause 4 hereof notwithstanding that the Trustee is acting as the agent of or trustee for the Licensees and the Additional Beneficiaries. Accordingly, without prejudice to the foregoing, only the Trustee may issue a Demand Notice hereunder.

27. The Banks’ obligations under this Credit shall cease and this Credit shall expire upon the earlier of:

27.1 the date on which the Banks have performed in full their obligations (whether actual or contingent) hereunder; and

27.2 
midnight London time on the Expiry Date (except in respect of any demand validly made on the Agent before that time),

following which the Trustee shall return the original of this Credit to the Agent for cancellation.

The Schedule above referred to

Bank
Fraction/%

Signed _______________________

authorised signatory of *[●]

acting as agent for all the Banks listed above

Date _______________________

Form of Demand Notice

To:
[TRUSTEE BANK]

(Address of [registered] [notified] office)

Date: [●]

IN RELATION TO THE TRUST DEED DATED [●] BETWEEN [●] 
(Reference:[●])

EXECUTED PURSUANT TO THE DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

DEMAND NOTICE

Dear Sirs

We refer to the Standby Irrevocable Letter of Credit No [●] (the “Credit”) issued by you on the [●] day of [●] 20[●] in favour of the Trustee, as therein defined.

In accordance with Clause 4 of the Credit, the Banks have agreed to make payment to the Trustee on demand and accordingly we, as Trustee, hereby request payment of £[●] (such payment to be made without deduction or set off) to be made to the Trustee’s account at: [insert details of relevant Account]

[Name and address of Bank]

Account No:[●]

Sort code: [●]

Yours faithfully

Appendix 4
Form of on demand payment bond and demand notice

Appendix 5
Assumptions

In each Year in which it is required to make submissions to the Parties pursuant to the provisions of Clause 4.1, the Operator shall by [●] propose a set of assumptions in respect of the matters referred to in paragraphs 1 to 7 for use in the calculation of Net Cost and Net Value and TR. Such proposed assumptions shall be subject to review by the Parties. Unless otherwise decided by all the Parties [(other than the Secretary of State)], the following assumptions as determined by the Operator shall, where applicable, be used in any calculation of Net Cost or Net Value and TR:

1. Currency

1.1 Net Cost and Net Value shall be expressed in [Pounds].

1.2 The currency conversion rates to be applied to convert into Pounds any income, expenditure or liability which is reasonably expected to be denominated other than in Pounds shall be those published by [the spot prices published in the Financial Times] on [31st May] in the Year of calculation.

2. Cash flows

Cash flows shall be treated as occurring at the mid point of the Year in which they are forecast to arise and shall be deemed to have borne applicable Tax (including but not limited to royalty, Corporation Tax, Petroleum Revenue Tax) as at such mid point.

3. Inflation

The annual rate of inflation shall be equal to:

(a)
for the Relevant Year and the Year immediately succeeding the Relevant Year (“RY+1”), the annual UK Consumer Price Index inflation forecasts published during the first quarter of the Year immediately preceding the Relevant Year by the Bank of England Monetary Policy Committee in its Monetary Policy Report central projection for CPI inflation (the “First Quarter MPR”), such CPI inflation forecasts for the Relevant Year and RY+1 being the average of the CPI inflation forecasts published in the First Quarter MPR for (i) in respect of the Relevant Year, each quarter in the Relevant Year; and (ii) in respect of RY+1, each quarter in RY+1; and 
(b)
for the Year immediately succeeding RY+1 and for each subsequent Year, the inflation target rate set by the UK Government in the remit for the monetary policy committee (MPC) (as published by the Bank of England) and in effect immediately prior to the time of calculation of Net Cost and Net Value hereunder.  
If the Bank of England ceases to exist or ceases to publish the above mentioned forecasts and/or the UK Government ceases to set the above mentioned target rate, the Parties shall agree a replacement assumption, and if they fail to do so, any such Party may refer the matter to an Expert under Clause 11. 

4. No double counting

On no account shall any item be taken into account as an allowance in the calculation of Net Cost if it has already been taken into account in the calculation of Net Value and vice versa.

5. Tax Assumptions

In calculating Net Value, all references to Tax and other Government take (either combined or independently) in this Agreement shall be those computed using the following assumptions: 

5.1 The actual Tax position of each Party shall be disregarded.

5.2 All Parties shall be treated collectively as a single notional taxpayer.

5.3 The applicable law shall be the legislation in existence at the time of the completion of the assumption statement under this Appendix 5.

5.4 The notional taxpayer shall be deemed to own only the Field and no other fields.
5.5 The income and expenditures shall be limited to those which are determined or computed under this Agreement.

5.6 There shall be no recognition of any direct financing costs although those rolled into expenditure payments for the benefit of all the Parties (e.g. leases) will be deemed to be allowable to the notional taxpayer.

5.7 The notional taxpayer shall be assumed to benefit from all available reliefs and allowances under law based on the assumptions in this Appendix 5 other than any Decommissioning Relief (or any payment under any Decommissioning Relief Deed) in respect of Decommissioning Expenditure in respect of the Field.

5.8 The notional taxpayer shall be assumed not to have any unrelieved expenditures or capital allowance pools at the beginning of the review period.

5.9 Losses shall be relieved within the review period only and no credit shall be computed for any carry forward losses not relieved by the end of field life.

5.10 For the purposes of this Paragraph 5, “review period” shall mean the period from after the end of the Relevant Year but prior to the last date on which Decommissioning Expenditure is incurred.

6. Calculation of TR for the purposes of calculating security on a Post-Tax Basis

6.1 TR will be calculated separately for each Licensee, and shall be expressed in [Pounds]. 

6.2 TR shall be calculated only in relation to that part of Net Cost for which Decommissioning Relief or a payment pursuant to a Decommissioning Relief Deed is available, excluding any costs which are not allowable for Tax.

A.
PRT Relief 

[Note: There are two options for calculating PRT Relief – parties may elect to use either (A1) a precise calculation based on PRT Certificates or (A2) a more “broad brush” calculation which assumes a standard rate of PRT Relief for all licensees. Both options may be left in the DSA and A1 will apply unless there is unanimous agreement to use A2 – that option is likely to be agreed in respect of any Relevant Year only where all licensees are comfortable that there is either no PRT capacity (resulting in an effective rate of zero) or so much capacity that all licensees are likely to achieve a rate of 50%.  With (A1) there are two possible methods of calculation and it is expected that parties will include only one of these in their DSA.  In Option 1 for (A1) the amount of PRT Relief allowed in the calculation is calculated twice, once with Tax Capacity based on projected income and once without, and the lesser amount then used to calculate TR. In Option 2 for (A1) -  the amount of PRT Relief allowed in the calculation takes into account projected income at all times when projected income is also taken into account in the security calculation but not otherwise.]

[Option 1 for (A1).

(A1) 
Unless the Parties have unanimously agreed in writing to adopt the mechanism set out at (A2) below, two calculations of expected PRT Relief will be carried out under the assumptions below and the lesser amount then used to determine the amount of PRT Relief allowed.

The calculations will be carried out as follows:

(i) The Licensee’s certified history of Available Profits as shown in the Licensee’s most recent PRT Certificate [or Preliminary PRT Information] provided pursuant to Clause 4.1A will be adjusted to include any expenditure as noted in such PRT Certificate [or Preliminary PRT Information] that has been claimed but not yet allowed, any losses which the Licensee has notified to the Operator pursuant to Clause 4.1B it intends to claim against Available Profits but are not included in such PRT Certificate and any losses incurred by the Licensee which on cessation of production will (ignoring section 84 Finance Act 2013) fall to be relieved under section 7(3) Oil Taxation Act 1975 against assessable profits accruing to the predecessor(s) in accordance with paragraph 15 Finance Act 1980 Schedule 17.  Such expenditure and losses will be applied against the certified history of the Licensee and its predecessors shown in such PRT Certificate [or Preliminary PRT Information] beginning with the most recent period and continuing back through the history until all expenditure or losses have been applied or all Tax Capacity is exhausted.  The adjusted PRT Certificate [or Preliminary PRT Information] is referred to as “PRT Adjusted Certificate 1”.  

(ii) The Licensee’s expected assessable profits before Tax will be calculated for each Chargeable Period from that following the last Chargeable Period in the Licensee’s most recent PRT Certificate [or Preliminary PRT Information] provided pursuant to Clause 4.1A to the end of field life.  The expected assessable profits so calculated will be estimated using the same assumptions as in the calculation of Net Value but, for the purposes of this Paragraph 6.2 (A) only, without deduction of Tax, without deduction of Decommissioning Expenditure and without discounting (“Pre-Tax Undiscounted Forecast Income”).  

(iii) A second adjusted PRT certificate shall be created (“PRT Adjusted Certificate 2”) by augmenting the PRT Adjusted Certificate 1 with the Pre-Tax Undiscounted Forecast Income and associated forecast rates of PRT.  The forecast rates of PRT should take account of any changes in PRT rate announced by the UK Government, anticipated usage of allowances and other relevant assumptions for the Licensee. For the avoidance of doubt, where the Licensee has expected assessable losses such that the Pre-Tax Undiscounted Forecast Income is a negative amount, this amount shall be deducted in creating the PRT Adjusted Certificate 2.
(iv) The Licensee’s share of forecast Decommissioning Expenditure will be calculated using the same assumptions as used to calculate Net Cost except that, for the purposes of this Paragraph 6.2 (A) only, such expenditure will be calculated excluding any costs which are not allowable for PRT and without discounting (“Undiscounted Net Cost”).

(v) The Undiscounted Net Cost will be multiplied by the applicable risk factor defined as “Y” in Clause 6.1 (“Risk Factor Y”), and the resulting figure (the “Uplifted Net Cost”) applied against assessable profits in each of the two adjusted certificates in turn, PRT Adjusted Certificate 1 and PRT Adjusted Certificate 2, to calculate the amount of PRT Relief in each of the two scenarios.  

(vi) For each adjusted certificate, the amount of PRT Relief will be calculated by applying the Uplifted Net Cost first to the most recent band of assessable profits and rate of PRT on the adjusted certificate and thence working back through prior bands until the Uplifted Net Cost has been fully exhausted or no further Tax Capacity is available.   Where the Uplifted Undiscounted Net Cost is applied to assessable profits of the Licensee and ONE or more predecessors, the Uplifted Undiscounted Net Cost shall be apportioned between the assessable profits of the Licensee and such predecessor(s) in such a manner as is just and reasonable having regard to the interests respectively transferred to the Licensee by such predecessor(s). Two amounts of total PRT Relief will thus be calculated, one using PRT Adjusted Certificate 1 and one using PRT Adjusted Certificate 2.  The lesser of these two amounts will be divided by the Uplifted Net Cost, to give the “Expected PRT Relief Rate”.

(vii) Provided Clause 4.1D is not applicable, the amount of PRT Relief used in the calculation of TR will be the Expected PRT Relief Rate multiplied by Net Cost (excluding any costs which are not allowable for PRT) multiplied by the Risk Factor Y.  If Clause 4.1D is applicable, the amount of PRT Relief will be zero.  This amount will be termed “Allowed PRT Relief”.]

[Option 2 for (A1).

Unless the Parties have unanimously agreed in writing to adopt the mechanism set out at (A2) below, PRT Relief will be determined as set out below.

The calculations will be carried out as follows:

(viii) The Licensee’s certified history of Available Profits as shown in the Licensee’s most recent PRT Certificate [or Preliminary PRT Information] provided pursuant to Clause 4.1A will be adjusted to include any expenditure as noted in such PRT Certificate [or Preliminary PRT Information] that has been claimed but not yet allowed and any losses which the Licensee has notified to the Operator pursuant to Clause 4.1B it intends to claim against Available Profits but are not included in such PRT Certificate [or Preliminary PRT Information].  Such expenditure and losses will be applied against the certified history of the Licensee and its predecessors shown in such PRT Certificate [or Preliminary PRT Information] beginning with the most recent period and continuing back through the history until all expenditure or losses have been applied or all Tax Capacity is exhausted.   The adjusted PRT Certificate [or Preliminary PRT Information] is referred to as “PRT Adjusted Certificate”.  

(ix) If factor Z is included in the calculation of the Provision Amount to be provided by the Licensee pursuant to Clause 6, but not otherwise, the steps set out in Paragraphs (iii) and (iv) will be followed.

(x) The Licensee’s expected assessable profits chargeable to PRT will be calculated for each chargeable period from that following the last chargeable period in the Licensee’s most recent PRT Certificate [or Preliminary PRT Information] provided pursuant to Clause 4.1A to the end of field life.  The expected assessable profits so calculated will be estimated using the same assumptions as in the calculation of Net Value but, for the purposes of this Paragraph 6.2 (A) only, without deduction of Tax, without deduction of Decommissioning Expenditure until the step set out in paragraph (vi) below and without discounting (“Pre-Tax Undiscounted Forecast Income”).  

(xi) The PRT Adjusted Certificate shall be further adjusted by augmenting the PRT Adjusted Certificate with the Pre-Tax Undiscounted Forecast Income and associated forecast rates of PRT.  The forecast rates of PRT should take account of any changes in PRT rate announced by the UK Government, anticipated usage of allowances and other relevant assumptions for the Licensee.

(xii) The Licensee’s share of forecast Decommissioning Expenditure will be calculated using the same assumptions as used to calculate Net Cost except that, for the purposes of this Paragraph 6.2 (A) only, such expenditure will be calculated excluding any costs which are not allowable for PRT and without discounting (“Undiscounted Net Cost”).

(xiii) The Undiscounted Net Cost will be multiplied by the applicable risk factor   defined as “Y” in Clause 6.1 (“Risk Factor Y”), and the resulting figure (the “Uplifted Net Cost”) applied against assessable profits in the PRT Adjusted Certificate to calculate the amount of PRT Relief.  

(xiv) The amount of PRT Relief will be calculated by applying the Uplifted Net Cost first to the most recent band of assessable profits and rate of PRT on the PRT Adjusted Certificate and thence working back through prior bands until the Uplifted Net Cost has been fully exhausted or no further Tax Capacity is available.   The amount of total PRT Relief thus calculated will be divided by the Uplifted Net Cost, to give the “Expected PRT Relief Rate”.

(xv) Provided Clause 4.1D is not applicable, the amount of PRT Relief used in the calculation of TR will be the Expected PRT Relief Rate multiplied by Net Cost (excluding any costs which are not allowable for PRT) multiplied by the Risk Factor Y.  If Clause 4.1D is applicable, the amount of PRT Relief will be zero.  This amount will be termed “Allowed PRT Relief”.]

(A2) 


(xvi) Alternatively, if all of the Parties agree in writing in respect of any Relevant Year, the Operator shall in calculating the Post-Tax Provision Amount for such Relevant Year [(including any recalculation pursuant to Clause 4.1A or 4.1B)] determine the [lowest] rate at which PRT Relief is likely to be claimable in respect of Net Cost by any Licensee based on [its understanding of the levels of production to date from the Field, the Petroleum Revenue Tax paid to date by the participants in the Field, allowances claimed to date, Petroleum Revenue Tax apportionment issues and any other relevant matters] and this shall be the Expected PRT Relief Rate]. 

(xvii) Provided Clause 4.1D is not applicable, the amount of PRT Relief used in the calculation of TR will be the Expected PRT Relief Rate multiplied by Net Cost (excluding any costs which are not allowable for PRT) multiplied by the Risk Factor Y.  This amount will be termed “Allowed PRT Relief”.  If Clause 4.1D is applicable, the Allowed PRT Relief will be zero.  

B. 
Ring Fence Corporation Tax and Supplementary Charge

(xviii) The rate of guaranteed rate of relief for Ring Fence Corporation Tax and Supplementary Charge pursuant to the Decommissioning Relief Deed in the case of an Imposition will be termed the “Guaranteed RFCT&SC Rate”.

(xix) The amount of Ring Fence Corporation Tax and Supplementary Charge Relief (“Allowed RFCT&SC Relief”) will be:

[(X x Risk Factor Y)  -  Allowed PRT Relief]  x Guaranteed RFCT&SC Rate

where is “X” is as defined in Clause 6.1 of the Agreement.

C. 
TR

TR is the sum of the Allowed PRT Relief (if any) and the Allowed RFCT&SC Relief.

7. Operating Assumptions

7.1 [It shall be assumed that offshore sea-bed Field Property (other than pipelines) will be required to be removed, and that pipelines will be required to be flooded (unless guidelines issued by the Secretary of State or applicable law require otherwise).]

7.2 
[In particular, it shall be assumed that a derogation from the terms of OSPAR Decision 98/3 in respect of the [●] will not be granted [unless [all/ a X% majority of] Parties have agreed to assume such a grant] or [unless an Expert on application of any Licensee determines that such a derogation is likely to be granted] or [unless the Secretary of State has issued a permit allowing derogation from the terms of OSPAR Decision 98/3 or it is reasonably likely based on the previous history of derogations for similar structures that a derogation will be granted]].

7.3 The costs charged to the Joint Account of insuring Field Property against loss or damage and third party liability insurance shall be treated as operating costs for the purposes of calculating Net Value; in the event no such costs are so charged, an amount calculated by reference to one (1) per cent of the original capital cost of Field Property increased in line with inflation, shall be added to the relevant operating costs.

7.4 The assumptions to be used for future market prices of crude oil shall be those published by [Wood Mackenzie Limited for “UK Brent” on the “Wood Mackenzie Economics Assumptions” section of its website (which can be accessed, as at the date hereof, from http://www.woodmacresearch.com)] for the month of [March] immediately prior to the time of calculation of the Net Value hereunder (or, if no such assumptions are published for such month, those that are current at the beginning of such month).

7.5 The assumptions to be used for the future market price of natural gas shall be those published by [Wood MacKenzie Limited for “UK Natural Gas” on the “Wood MacKenzie Economics Assumptions” section of its website (which can be accessed, as at the date hereof, from http://www.woodmacresearch.com)] for the month of [March] immediately prior to the time of calculation of Net Value hereunder (or if no such assumptions are published for such month, those that are current at the beginning of such month).

7.6 Where any contract for the sale of natural gas has been entered into by the Licensees and where such information is available to the Operator, the Operator shall apply the price under such contract to calculate the price of any volumes of natural gas under such contract to which send or pay applies.

7.7 Save as set out in Paragraph 7.6, the assumptions to be used for the future market price of natural gas shall be as set out at [identify where] in [specify Heren publication] on [specify date]. If no assumptions are published for any particular month, the assumptions for the last available month shall be assumed to continue to apply.

7.8 For the purposes of this Appendix 5, if any publisher of forecast future prices or currency conversion rates ceases to exist or ceases to publish any forecast future prices or currency conversion rates as referred to in this Appendix 5, the Parties [(other than the Secretary of State)] shall agree replacement assumptions, and if they fail to do so, any such Party may refer the matter to an Expert under Clause 11.

7.9 Subject to Paragraph 7.8, if any publisher of forecast future prices does not, or ceases to, publish forecast future prices that extend to the estimated date of completion of Decommissioning, then the relevant forecast figure that relates to the time nearest to the estimated date of completion of Decommissioning shall be deemed to continue from such time until the estimated date of completion of Decommissioning.

7.10 
The production profiles for petroleum utilised for calculations of Net Value under this Agreement shall be [those contained in the life of Field production estimates (covering all reservoirs within the Field) as set out in the latest annual programme and budget approved pursuant to the Joint Operating Agreement (or, if no such production estimates have been approved at such time, or there is no JOA,] the Operator’s best estimates of [proven/proven and probable/proven, probable and possible] reserves prepared to the standard of a Reasonable and Prudent Operator) [provided that in any case where a reference has been made to an Expert pursuant to Clause 4.2 or Clause 4.3, in determining whether an estimate of Net Cost or Net Value has been made in accordance with this Agreement and in determining an estimate which should have been so made, the Expert shall use such production profiles as he considers would have been prepared by a Reasonable and Prudent Operator].

7.11 
The operating costs and capital expenditures utilised for calculations of Net Cost and Net Value under this Agreement shall be those approved at the time of such calculation by the Operating Committee under the JOA (or, if, with respect to operating costs, no such costs have been approved at such time, or if there is no JOA, the Operator’s best estimates thereof, consistent with the life of Field production estimates referred to above, and prepared to the standard of a Reasonable and Prudent Operator)[provided that in any case where a reference has been made to an Expert pursuant to Clause 4.2 or Clause 4.3, in determining whether an estimate of Net Cost or Net Value has been made in accordance with this Agreement and in determining an estimate which should have been so made, the Expert shall use such estimates of costs and expenditures as he considers would have been prepared by a Reasonable and Prudent Operator].

7.12 
[During the Initial Run-down Period, cost estimates shall be on a P50 basis and shall include a contingency of [X]%. During the Later Run-Down Period, cost estimates shall be on a P90 basis and the contingency shall be reduced to [X]%.]

7.13 
References in the foregoing provisions of this Appendix 5 to the “time of calculation” shall be construed as the latest time by which the Operator is required to submit, as the case may be, its estimate of the Net Cost and the Net Value.

7.14 
Reference to a “Reasonable and Prudent Operator” means a Person seeking in good faith to perform its contractual obligations and, in so doing and in the general conduct of its undertaking, exercising that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced operator engaged in the same type of undertaking in the UKCS under the same or similar circumstances or conditions, and the expression “standard of a Reasonable and Prudent Operator” shall be construed accordingly.

Appendix 6
Counsel’s Opinion

Appendix 7
Form of [ultimate holding company/Affiliate] guarantee
Appendix 8
Second Tier Participants
Appendix 9
Forms of Notice
Part IA - Default Notice

To:
[TRUSTEE]

(Address of [registered] [notified] office)

Dated:
[●]

DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

DEFAULT NOTICE

Dear Sirs

We refer to the Trust Deed between [●] dated [●] (Trust Deed Reference No.: [●]) in respect of the Agreement , entered into inter alios by [●] (“the Relevant Licensee”).

In accordance with Clause 8.2 of the Agreement we, as [Operator/Substitute Operator], hereby notify you that the Relevant Licensee is in Default.  If you hold any Alternative Provision made by or relating to the Relevant Licensee in accordance with the Trust Deed we hereby request that you realise such Alternative Provision and arrange for the issuer of any such Alternative Provision to transfer the realised funds directly to you. Any Alternative Provision should be realised to its maximum value, or if of unquantified value, to the value of the Provision Amount which is [●].

Yours faithfully

Operator/Substitute Operator

Part I - Type I Notice

To:
[TRUSTEE]

(Address of [registered] [notified] office)

Dated:
[●]

DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

TYPE I NOTICE

Dear Sirs

We refer to the Trust Deed between [●] dated [●] (Trust Deed Reference No.: [●]) in respect of the Agreement , entered into inter alios by [●] (“the Relevant Licensee”).

In accordance with Clause [9.2 / 9.3.1/9.3.5] of the Agreement we, as [Operator/Substitute Operator], hereby require payment of an amount of £[●] in respect of the attached Invoice to be made to the following account at: [insert details of relevant Account]

[Name and address of Bank]

Account Name: [●]

Account No: [●]

Sort code: [●]

[If you hold insufficient sums pursuant to the aforementioned Trust Deed to make payment we hereby further request that you realise any Authorised Investments held under the Trust Deed as may be necessary in order to make payment. If you hold any Alternative Provision made by or relating to the Relevant Licensee in accordance with the Trust Deed we hereby further request that you realise such Alternative Provision and arrange for the issuer of any such Alternative Provision to transfer the realised funds directly to you. Any Alternative Provision should be realised to its maximum value, or if of unquantified value, to the value of the Provision Amount which is [●].].][N.B.This paragraph should not be included if notice is served pursuant to Clause 9.3.1]

Yours faithfully

Operator/Substitute Operator

Part II - Type II Notice

To:
[TRUSTEE]

(Address of [registered] [notified] office)

Dated:
[●]

DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

TYPE II NOTICE

Dear Sirs

We refer to the Trust Deed between [●] dated [●] (Trust Deed Reference No.: [●])in respect of the making of Alternative Provision pursuant to Clause 7 of the Agreement, entered into inter alios by [●] (“the Relevant Licensee”).

In accordance with Clause 9.7 of the Agreement we, as [Operator/Substitute Operator], hereby require you to: 

 (a) pay to the Relevant Licensee from funds held by you under the aforementioned Trust Deed (Reference Nos.: [●]) in respect of the Relevant Licensee the sum of £[●] being [the whole of/a portion of] that part of the attached Invoice paid directly by the Relevant Licensee, and if there are insufficient funds to do so, to realise any Authorised Investments held by you under such Trust Deed; [and/or]

 (b) return to the Relevant Licensee, or such other person as the Relevant Licensee may nominate, for cancellation any Alternative Provision made by the Relevant Licensee on receipt of Alternative Provision from the Relevant Licensee in an amount reduced by £[●] being [the whole of/the balance of] that part of the attached Invoice paid directly by the Relevant Licensee.

Yours faithfully

Operator/Substitute Operator

Part III - Type III Notice

To:
[TRUSTEE]

(Address of [registered] [notified] office)

Dated:
[●]

DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

TYPE III NOTICE

Dear Sirs

We refer to the Trust Deed between [●] dated [●] (Trust Deed Reference No.: [●]) in respect of the Agreement entered into inter alios by [●] (“the Defaulting Licensee”).

In accordance with Clause 8.4.3 of the Agreement we, as [Operator/Substitute Operator], hereby require that you promptly take steps to realise any and all Alternative Provision made by or relating to the Defaulting Licensee to its maximum value, or if of unquantified value, to the value of the Provision Amount which is [●] and arrange for the issuer of any such Alternative Provision to transfer the realised funds directly to you.

We hereby further require that the following sums be promptly transferred by you from the funds held by you under the aforementioned Trust Deed (Reference No.: [●]) to be held by you as an accretion to the Trust Assets under the Trust Deeds set out below. We certify that these sums represent in aggregate the Transfer Amount, and that the Transfer Amount has been divided amongst the Non-Defaulting Licensees pro rata to the proportions in which the Licence Interest of the Defaulting Licensee has been [forfeited/transferred] to them:

	Licensee
	Amount to be transferred
	Trust Deed under which to be held

	[Insert name]
	[Insert amount]
	[Insert title, date & reference of trust deed]


Yours faithfully

Operator/Substitute Operator

Part IV - Type IV Notice

To:
[TRUSTEE]

(Address of [registered] [notified] office)

Dated:
[●]

DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

TYPE IV NOTICE

Dear Sirs

We refer to the Trust Deed between [●] dated [●] (Trust Deed Reference No.: [●]) in respect of the Agreement entered into inter alios by [●] (“the Relevant Licensee”).

In accordance with Clause 9.14 of the Agreement we, as [Operator/Substitute Operator], hereby require you to pay any and all sums held by you under the aforementioned Trust Deed (Reference Nos.: [●]) in respect of the Relevant Licensee (after realisation of any Authorised Investments if applicable) to the Relevant Licensee and to return any Alternative Provision to the Relevant Licensee, or such other person as the Relevant Licensee may nominate, for cancellation.

Yours faithfully

Operator/Substitute Operator

Note: a similar notice will be needed for each Licensee

Part V - Type V Notice

To:
[TRUSTEE]

(Address of [registered] [notified] office)

Dated: [●]

DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

TYPE V NOTICE

Dear Sirs

We refer to the Trust Deed between [●] dated [●] (Trust Deed Reference No.: [●]) in respect of the Agreement entered into inter alios by [●] (“the Assigning Party”).

On a total assignment

In accordance with Clause 10.3 of the Agreement we, as [Operator/Substitute Operator], hereby require you, on receipt of the Provision Amount of £[insert figure for Provision Amount] (or Alternative Provision of £[insert figure for Provision Amount]) from [●](being the Assignee of the whole of the Assigning Party’s Interest), to pay to the Assigning Party any sum held by you under the aforementioned Trust Deed (Reference No.: [●]) (after realisation of any Authorised Investments if applicable) and/or to return any Alternative Provision made by the Assigning Party to the Assigning Party, or such other person as the Assigning Party may nominate, for cancellation.

On a partial assignment where the Relevant Licensee has provided cash

In accordance with Clause 10.3 of the Agreement we, as [Operator/Substitute Operator], hereby require you, on receipt of the Provision Amount of £[insert figure for Provision Amount] (or Alternative Provision of £[insert figure for Provision Amount]) from [●](being the Assignee of a part of the Assigning Party’s Interest), to pay to the Assigning Party any sum held by you under the aforementioned Trust Deed (Reference No.: [●])in respect of the payment of the Provision Amount pursuant to Clause 6 of the Agreement (after realisation of any Authorised Investments if applicable) in excess of the sum of [£[●]] which shall be retained in respect of the retained Licence Interest Share of the Assigning Party.

On a partial assignment where the Relevant Licensee has made Alternative Provision

In accordance with Clause 10.3 of the Agreement we, as [Operator/Substitute Operator], hereby require you, on receipt of the Provision Amount of £[insert figure for Provision Amount] (or Alternative Provision of £[insert figure for Provision Amount]) from [●](being the Assignee of a part of the Assigning Party’s Interest), and on receipt of Alternative Provision from the Assigning Party in the sum of [£[●]] which shall be held by you under the aforementioned Trust Deed (Reference No.: [[●]]) in respect of the retained Licence Interest Share of the Assigning Party, to return any original Alternative Provision made by the Assigning Party under the aforementioned Trust Deed (Reference No.: [●]) to the Assigning Party, or such other person as the Relevant Licensee may nominate, for cancellation.]

Yours faithfully
Operator/Substitute Operator

Part VI - Type VI Notice

To:
[TRUSTEE]

(Address of [registered] [notified] office)

Dated:
[●]

DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

TYPE VI NOTICE

Dear Sirs

We refer to [the Trust Deed between [●] dated [●] (Trust Deed Reference No.: [●]) in respect of the Agreement ] entered into inter alios by [●] (“the Relevant Licensee”)].

On an adjustment under Clause 6.3.2  or 2.6.9(b) or 2.6.9.(e) or 4.1A.2(ii) where the Relevant Licensee has provided cash

In accordance with Clause [6.3.2/2.4.6/ 2.6.9(b) /4.1A.2(ii)] of the Agreement we, as [Operator/Substitute Operator], hereby require you to pay to the Relevant Licensee any sum held by you under the aforementioned Trust Deed (Reference No.: [●]) (after realisation of any Authorised Investments if applicable) in excess of the sum of [£[●]] (being the recalculated Provision Amount in respect of the Relevant Licensee).

On an adjustment under Clause 6.3.2, 2.4.2, , [2.5.6(ii)], 2.6.9(b), 2.6.9(e), 4.1A.2(i)(a), 4.1A.2(ii), 4.1B or 4.1D(b) where the Relevant Licensee has made Alternative Provision

In accordance with Clause [6.3.2/ 2.4.2, 2.4.6, [2.5.6(ii)], 2.6.9(b), 2.6.9(e), 4.1A.2(i)(a), 4.1A.2(ii), 4.1B or 4.1D(b) ] of the Agreement we, as [Operator/Substitute Operator], hereby require you, on receipt of Alternative Provision from the Relevant Licensee in the sum of [£[●]] (being the recalculated Provision Amount in respect of the Relevant Licensee), to return any original Alternative Provision made by the Relevant Licensee under the aforementioned Trust Deed (Reference No.: [●]) to the Relevant Licensee, or such other person as the Relevant Licensee may nominate.

On an adjustment under Clause 8.3.1(ii) where the Relevant Licensee has provided cash

In accordance with Clause 8.3.1(ii) of the Agreement we, as [Operator/Substitute Operator], hereby require you to pay to the Relevant Licensee any sum held by you under the aforementioned Trust Deed (Reference No.: [●]) (after realisation of any Authorised Investments if applicable) in excess of the sum of [£[●]] (being the Additional Amounts in respect of the Relevant Licensee).

On an adjustment under Clause 8.3.1(ii) where the Relevant Licensee has made Alternative Provision

In accordance with Clause 8.3.1(ii) of the Agreement we, as [Operator/Substitute Operator], hereby require you[, on receipt of Alternative Provision from the Relevant Licensee in the sum of [£[●]] (being the recalculated Provision Amount in respect of the Relevant Licensee to take account of Additional Amounts in respect of the Relevant Licensee which have been repaid by the Defaulting Licensee),] to return any original Alternative Provision made by the Relevant Licensee  in respect of the Additional Amounts under the aforementioned Trust Deed (Reference No.: [●]) to the Relevant Licensee, or such other person as the Relevant Licensee may nominate.

On an adjustment under Clause 8.4.5
In accordance with Clause 8.4.5of the Agreement we, as Operator, hereby require you to pay any sum held to the Relevant Licensee and/or return any remaining Alternative Provision to the Relevant Licensee, or such other person as the Relevant Licensee may nominate.

Yours faithfully

Operator/Substitute Operator

Part VII - Type VII Notice

To:
[TRUSTEE]

(Address of [registered] [notified] office)

Dated:
[●]

DECOMMISSIONING SECURITY AGREEMENT FOR [●] DATED [●] 
(the “Agreement”)

TYPE VII NOTICE

Dear Sirs

We refer to the Trust Deed between [●] dated [●] (Trust Deed Reference No.: [●]) in respect of the Agreement entered into inter alios by [●] (“the Relevant Licensee”).

In accordance with Clause [9.9.2, 9.10, 9.11.2, 9.12 or 9.13.5] of the Agreement we, [as Operator/Substitute Operator/Secretary of State], hereby require you to make payment from sums held under the aforementioned Trust Deed (Reference No.: [●]) of the sum of £[●] to [[●] (being [a Non-Defaulting Licensee][an Additional Beneficiary])][the Secretary of State], such payment to be made to the following account at: [insert details of relevant Account]

[Name and address of Bank]

[Account Name: [●]

Account No: [●]

Sort code: [●]

If you hold insufficient sums pursuant to the aforementioned Trust Deed to make payment we hereby further request that you realise any Authorised Investments held under the Trust Deed as may be necessary in order to make payment. If you hold any Alternative Provision made by or relating to the Relevant Licensee in accordance with the terms of the Trust Deed we hereby further request that you realise such Alternative Provision and arrange for the issuer of any such Alternative Provision to transfer the realised funds directly to you.

[Where Licensee is in default] [The Alternative Provision should be realised to its maximum value, or if of unquantified value, to the value of the Provision Amount which is [●].

[Where Licensee is not in default] [Where only a single demand is permissible in relation to the Alternative Provision, the Alternative Provision should be realised to its maximum value, or if of unquantified value, to the value of the Provision Amount which is [●]. Where multiple demands are permissible, such Alternative Provision should be realised only to the extent necessary to make the payments referred to above.]

Yours faithfully

Operator/Substitute Operator/Secretary of State

[Appendix 10
Decommissioning Relief Deed]
� These words are required if the options relating to introduction of legislation are selected in paragraphs (a) and (c) of this definition but may also be considered appropriate in other cases, particularly given the words “to a Party” – for instance, a decision affecting a DRD held by an unrelated party will not directly affect the party to a separate DRD but might be reasonably ,likely to affect them if they ever had a dispute on the same issue.


� Inclusion of these words may be appropriate if the definition is intended to capture events which are reasonably foreseeable but which have not yet had their effect – for instance the introduction of legislation which, if enacted, would have an Adverse Effect.


� There are two options for the definition of Adverse Tax Event, either with a non-exhaustive list of events or without – whichever option is chosen, considerable amendment will be required to Clause � REF _Ref366662161 \r \h � \* MERGEFORMAT �2� either to remove references to specific events or to tailor the clause to the precise events selected.


� These words are required if the options relating to introduction of legislation are selected in paragraphs (a) and (c) of this definition but may also be considered appropriate in other cases, particularly given the words “to a Party” – for instance, a decision affecting a DRD held by an unrelated party will not directly affect the party to a separate DRD but might be reasonably ,likely to affect them if they ever had a dispute on the same issue.


� These words are required if the options relating to introduction of legislation are selected in paragraphs (a) and (c) of this definition but may also be considered appropriate in other cases.


� Three options are available in relation to the point in the legislative process which trigger an Adverse Tax Event – see the Guidance Notes for a summary of the legislative process and the rationale for the various options. 


� Please see the Guidance Notes on this issue.


� See Guidance Note – for assets in late life / post CoP phase, it may be appropriate to utilise backward-looking SONIA interest rates as an alternative to gilt rates


� Optional definition which may be included to enable the risk factor to be tailored to a greater degree to the stages of the decommissioning process.


� Optional definition which may be included to enable the risk factor to be tailored to a greater degree to the stages of the decommissioning process.


� Option whether to allow deduction of expected salvage receipts: BEIS accepts the deduction of salvage receipts only for FPSO type facilities


� In the template, income is taken post-tax i.e. on the most cautious basis but tax allowances may be taken into account other than specific allowances for decommissioning which are addressed in Clause � REF _Ref359288782 \r \h � \* MERGEFORMAT �6.1�


� Note BEIS currently accepts only irrevocable standby Letters of Credit (LoCs) issued by a Prime Bank, or on-demand performance bonds from Prime Banks - see Annex G to the BEIS Guidelines on Decommissioning, paragraph 8.


� Option as to rating of Qualifying Surety – Annex G to the BEIS Guidelines on Decommissioning, paragraph 8 states “For these purposes “Prime Banks” are banks established in an OECD country with a UK lending office and which have an AA rating or better as defined by Standard and Poor’s, Aa2 rating or better as defined by Moody’s or an equivalent rating by another recognised rating agency. We may consider proposals which do not fully meet these criteria and take account of factors such as the level of risk and decommissioning costs and the presence of other parties to the DSA.”


� Option – the inclusion of a wider category of beneficiaries, essentially those caught under section 34 (or any section 29 notice holders who choose not to become a party to the Agreement), who may potentially make a claim on the decommissioning cost provision but who are not parties to the Agreement and do not therefore have the additional rights it offers – see Guidance Notes.


� Option as to percentage risk factor to be applied. It is usual for this risk factor to be the same as that in Clause � REF _Ref359288782 \r \h � \* MERGEFORMAT �6.1� – see notes on that clause.


� Clause 2.1. should be amended to conform to the selections made in drafting of “Adverse Tax Event” – for instance if introduction of legislation was not included as an Adverse Tax Event then it may be appropriate to include it as an event which would trigger an ATE Risk Notice. Events which have been selected as Adverse Tax Events should not be included here and therefore it may be that all of the paragraph beginning “Without limitation” can be deleted.  To avoid extensive re-numbering, this provision has not been given his own sub-clause number.


� These words are intended to create a cap on the cumulative effect of any small changes by more than a specified amount and to ensure that the Guaranteed Relieve cannot be eroded by more than a specified amount without triggering a return to Pre-Tax Security


� These words are intended to create a cap on the cumulative effect of any small changes by more than a specified amount and to ensure that the Guaranteed Relieve cannot be eroded by more than a specified amount without triggering a return to Pre-Tax Security


� Clause 2.5 to be included if Parties wish to allow for a set of certain Reverse Events to be automatically reversed.  


� See Guidance Notes on the implications of including this category of Second Tier Participants.


� The words in square brackets are required depending on whether the parties have agreed to allow former licensees to remain parties even though they no longer hold section 29 notices i.e. they may be deleted if the option in Clause � REF _Ref359288751 \r \h � \* MERGEFORMAT �3.3.2� is included.


� Consider timing in relation to PRT fields (where there is a risk of lack of tax capacity) and the issuing of PRT Certificates by HMRC. PRT return is submitted in February (for six month period ending at the end of December) and August (for six month period ending at the end of June) each year and a PRT Certificate will be issued for the relevant period even though the return has not yet been processed – this will provide the most conservative estimate of the Licensee’s tax capacity. Consider time period between issuing of decommissioning plan under Clause � REF _Ref359288759 \r \h � \* MERGEFORMAT �4.1� and calculation of security in accordance with Clause � REF _Ref359288781 \r \h � \* MERGEFORMAT �6� – is there an opportunity to incorporate most up-to-date information from HMRC in security calculation?


� See Guidance Note on definition of Trigger Date.


� For discussion of options with regard to approval of the Proposed Plan please see the Guidance Notes.


� Option for parties in PRT paying fields to allow the PRT Relief calculation to be referred to Expert.  


� Annex G to the BEIS Guidelines on Decommissioning at paragraph 19 states that “Estimates of decommissioning costs and of the net value of remaining recoverable reserves used to calculate the required levels of provision must be carried out at least every three years and may be required annually depending on the project timescales. An independent third party expert approved by BEIS must verify this audit process”. BEIS has indicated that it requires in addition an ability to require the operator to obtain an expert opinion in intervening years.


� For each Licensee to execute a trust in the form appended at the same time that the agreement is signed has the practical advantage that should security become due, the Trustee is immediately in place to hold it and, in respect of Alternative Provision, that, should such provision need to be realised the trust account is available immediately. (Therefore, any Alternative Provision should specify that monies from its realisation will be paid into the trust applicable to such Alternative Provision.)  However, see the Guidance Notes for a discussion of alternative options.


� Include if Secretary of State is a Party.


� See Guidance Notes for a discussion of options as to level of risk factor to be applied to Net Cost.


� See Guidance Notes for a discussion of the risk involved in deducting Net Revenue.


� These words need only be included if the option at � REF _Ref359288772 \r \h ��4.4.2� has been included.


� These words need only be included if the option at � REF _Ref359288772 \r \h ��4.4.2� has been included.


� These words need only be included if the option at � REF _Ref359288772 \r \h ��4.4.2� has been included.


� It is assumed that during this final 12 month period decommissioning has effectively been completed and the retention is therefore needed only in case of unexpected problems or for site clean-up – the amount of any retention is a matter for negotiation but the BEIS Guidelines at paragraph 10 suggest a level of 1-3% of total decommissioning cost for site clean up.


� Option as to acceptable alternative provision. See Footnote to definition of Qualifying Surety above.


� Option - the requirement for issue from a UK lending office may be more onerous than the requirement for issue from a UK branch, in that it implies compliance with UK banking regulations, but is generally required by BEIS.


� See the Guidance Notes regarding this provision. The first sentence may be used if an existing JOA provides for withdrawal without liability prior to the point at which provision for decommissioning costs is made. The second sentence may be used if the JOA permits withdrawal after provision is made - it is intended to overrule any provisions in the JOA regarding the making of provision in these circumstances. An alternative to the option provided here is to reflect the provisions of an existing JOA which may permit withdrawal with the forfeiture of existing provision. If the template option is adopted, it may be necessary to provide here for payment of invoices in relation to decommissioning if the JOA does not do so.


� Any Second Tier Participant listed in Schedule 8 at the time of executing the DSA should execute the Agreement with the Licensees (rather than enter into a Deed of Accession). 


� The document should be executed as a deed to remove any argument that no consideration flows from the Secretary of State or from the Second Tier Participants and also because of the power of attorney in Clause � REF _Ref359288752 \r \h � \* MERGEFORMAT �3.4�.


� These words may be deleted if the Secretary of State is not a party to the DSA.


� See Guidance Note – For the Year immediately succeeding RY+1 and for each subsequent Year, Parties may also wish to consider the relative merits of using published UK inflation forecasts from alternative sources such as WoodMackenzie or Economist Intelligence Unit. For assets in late life / post CoP phase, it may be appropriate to utilise backward-looking UK PPI average inflation as published by the UK Office of National Statistics.


� The final option in this paragraph is the only option likely to be acceptable to BEIS. In practice the number of fields without existing decommissioning cost provision containing installations eligible for derogation is small and therefore it is appropriate that the precise formulation of the “reasonable likelihood test”  be negotiated on a case by case basis.
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